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DEBUYS vs. MOLLERE. 


Appgat from the court of the second district. 


Parol evi- , 
received of the. Maruews, J. delivered the opinion of the 
mise after pre court. In this suit the plaintiff claims from 
mote. Pe ™ the defendant $302 11. The petition con- 
tains two counts, one. on ‘a negociable note, 
charging the defendant as endorser, to the 
amount of $160: the other on an account stated 
amounting to $142 11. The cause was sub- 
mitted toa jury, in the district court, who 
found for the plaintiff, only on the latter count; 
and judgment being accordingly rendered, he 
appealed. 
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The declaration on the note is in the’ ordi- Bast, Distt. j 
nary form, on which the plaintiff seems to have A : 


failed to prove actual. notice duly given to 


Desvys 
Os. 


the endorser, of the refusal of tlie maker of the ™™*"*. 


note to pay; but he relies ona subsequent pro- 
mise made by the deféndant. The record 
contains three bills of exceptions. One. inrela- 


tion to the summoning of the jury. The ques- 
tion arising out of this exception has beemal- 


ready settled by a deeision of this court, favor- 
ably to the plaintiff's pietentions ; and needs no 
further discussion.  * 


- Another, to the admission of parol evidence, to - 


prove the subsequent promise on the existing 
pleadings of the cause. And’ a third, to an 
opimion of the judge @ quo egies to the 
jury. 

We nnnofiapisiod that there is no error m 
allowing the testimony, to go to the jury, by 
which a promise, by the endorser to pay, made 
subsequent to the protest; was proven. The 
judgment to be rendered in the casé depends 
on his liability as such; and not exclusively on 
the subsequent promise. 

Whether the judge did or did not err, in his 


ehiarge to the jury, it is uiinecéssary to. deter-. 


mine, becatise the whole Cause is iow fairly 


"ip 
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East’. District. before this court; and: final judgment may be - | 
Pre’ rendered. according to its merits. » krod ee - 


_ The-evidence in»thesease shews that the | 


Mouizas. defendant, subsequent: to the protest .of the , 


note, agreed to secure to the plaintiff the ‘a- 
mount specified in it by a mortgage omhis pro- 
perty, which for some cause or other was not 
executed. This agreement is equivalent toa 
promise to pay; and it only remains to ascer- 
tain the legal: .effect: ofisuch a promise. The 


‘ appellee. must«have known whether he was 


duly notified of the protest: Ifhe were not, 
by promising to pay, he waved the advantage’ 
which such negligence would otherwise have 
given. But the promise itself is prima facie 
evidence of due notice; thus,'if he did not re- 
ceive regular notice, he is liable under his 
subsequent promise; and if such promise af- 
ford evidence of proper notice; he is then most 
clearly bound by his endorsement, because he 
never was ina situation to be discharged from 
the liability which it created. See Chatty on 
bills; Am. ed. 1821, p: 303, 304 & 305, and the 
authorities there referred to. 


It is. therefore in, edindged and. de- 
creed, that the judgment of the district court 
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be aveided;réversed and agnulleds, and it is ety Dawe 
further ordered, adjudged and. decreed, that dine 7 
the plaintiff and appellant-do recover-from the —=. 3 
defendant and appellee, the sum of $302 11, Morieas. 
_ with legal‘interest- from the judicial demand, 
and oostéin botheourte, : Ben é apes’ 


























Carleton & Lockett for the ‘inl Nichole ; 
for the defendant. 
‘ “‘- ed ae i tan * 
oF oe hate Shas 
“SCHLATER ts w-aRouDDeee At ‘ 
Appeal from the court ofthe fi st district. The defend. ‘4 
ies thee = 


Porter, J. delivered the opinion of the @ourt. perty attached 
This action commenced'by' attaehnient. “The aaaacecis 
writ Was executed by sei#ing ‘inthe hands of | 
garnishees, all the rights, credits, ‘ and effects - 7 
which they posséssed “of the-defendants: * s 


Interrogatories were propouniled to the gar- 
nishees, ‘Who answered that’ they had in: their 


possession 76 hogsheads of tobacco, deli 
them by. William Broaddus, as tis prop 
‘Ari attorney wad’appointed” by the’ condi to 
defend the absent debtor, who pléaded, sini 
1. That the petition was” insofficiént, -inas- 
much as the namies"6f all'the pares atte de- 


fendants, were not ifwentod™ 
Vot. 11. (N. 8.) 41 














e caieiliasetinawilensiibathens néte ‘on : 
whieh ®uit ié brought; and 4thy and ‘lastly, that 
no. sprepeety re died hime-had ‘been at- 


a 

Before | tis ele trial on these issues, 
a petition of intervention was filed by twenty- 
four persons, stating themselves to be citizens 
of Kentucky, elaiming the property attached as 
theirs, and averring:they had forwarded it by 
Broaddus to this’ city fer sale.” ‘ 

The. ease -was. tried .on, its merits. .The 
eourt below gonsidéred thatthe parties inter- 
venmg- had fully made.outtheir right to the to- 
baceo.seizedimthe@hands of the garnishees, and — 
decreed accordihgly. The plaintiff appealed. 
“The -regord: comes.up filled'with e¥Vidence of 
all kinds; and a.great many questions have been 
— the’ 7 na ourtagnd ela- 


ay 


» Sieaiimare, decision OE thetopert 
below; slapeida, ® good. deal on a question 
much debated between. the parties; that -is, - 
whether evidence taken"before the bjll of inter. 
vention was filed inssupport of the. allegati on 
































property | 
beused>by the interpleaders 
tle tout. Wedonot howevery. 


fequired.to express any opiuionon thie‘point; 


that-whieh we have-formed.on another, pre- 


sented by a bill of excéptions, natant cane- ; 


cessary for us to do so. re swiss" 
The defendants offered sadauine. sedis 


that no property belonging to them was at-— 


taehed. J The judge refused them | permission to 
dot so, on the that a defendant cannot be 
allowed to contest ‘the fact of his property t be- 
ing attached, that this can. only be done bya 
claim on the part of the-realowners. : 
In this. ) opinion we are unable to. ‘concur. 
The ordinary Jurisdiction of our courts. sis lim- 
ited to our-own zens and stra ( ‘found 
within the. staté Persons re 
countries, can only be made. amenable to our 
tribunals, by having their. property attached: 
This process duly and legally executedjgtands 
in place of citation. The credits, goods’and 
effects of the defendant, for the purpose of 
bringing him into’Gourt, represent his person. 
If they are not levied on, he is not ‘legally be- 
fore the tribunal, any more than he would be 





in other’ 
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served. The defendants therefore had certainly 
See alone 
the court:coifld assume jurisdiction did not ex- - 

ist.» Bhis point -has been already decided ih 
this tribunal. See the case of Woodsoard:& at 
vs. Braynard & al. 6 Martin, 573. a 
Conceiving, therefore, that the defendants-had 
a right to offer this fact as a dilatory’€xception, 
the time to prove it was on the trial. 


It is thence’ ordered, adjudged” and de-” 
créed, that the judgment of the district ‘court 
be annulled, avoided and “reversed, and that 
this case be remanded to the district court, with 
directions to the judge not to refuse the defen- 
dants permission to shew that thé property at- 
tached, did not belong to them, and itis further 
ordered, that the” appellees pey the costs of 
this appeal. 


McCaleb for the he i: Hip the. de- 
fendants. e- 
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‘OF THE STATE OF EQUISIANA. | $25 


Peer | mame oe ; : vite. “Peete Da : 
: é LINCOLN’: AL vs. VISOSO. nb - Distgiet 
poe from i court of the first, ‘disteits.. ; BP Ss 4 


vs. 
either: Cetiverta the opiniolior ties VOR 
If the vendor, 


court.” The plaintiffs claint the’ price‘of'a Case afer the sale 
of silks; sdld to the defendant!” He admitted thethins on 


thé sale, but'denied the delivery., "Theie'was cy and throug 
judgment against him, and he appealed. W apenas 


Blafichard, the plaintiffs” clerk, deposed) txt the vende 





may refuse the-. — 


that a few days after the purchase, the case payment of the 
deing still in the plaintiffs’ store, the defendant *” 
requested them to send it on board of the 
schr. Jane;they represented to him, he ought-to 
do’ that himéelf; he said he was very. busy, and 
they replied they would send ‘it’ immediately. 
They aceordingly, in his presence, directed 
the witness to carry it thither. The witness 
at once procured a dray, took the ¢ase to the 
custom house, where it was necessary to ¢arry 
it, in order fo procure a drawback, and after- 
wards brought it to the levee, opposite to the 
schooner, where he aw ‘a man taking down 
the marks and numbers ‘of Sevéral packages 
and boxes, and who said he’ was ‘the mate® of 
"the schooner Jane. He téfd'this filam tie case 
was intended to go by the Schodhér, but it was 
not to be taken on board, till HiSpected” by the 
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East’a. District. officers of the customs. After insies the witness 


Feb.” 1825. 
Gvew 


returned to the plaintiffs’ store... It was about 


Luneoun & 4l» one oelock, P. M. when the witness left ‘the 


Visoso. 


store, and it was not much more than. fifteen . 


minutes after, when he deposited the box,on 


_ the levee. . ‘Towards four o’clock, he went to 


see whether the case had been taken:on board; - 
and seeing it still on the levee, he enquired 
from the captain of the schooner, who-said'she 
was already too fulland he could not take it, 
and he would be obliged to land some of the 
goods he had takenin. The witness went se- 
veral times from the schooner to the defen- 
dant’s store to seek -him, but could not meet 
with him. Towards six, the case being still on 
the levee, the witness went again, and having 
found the defendant, told him of the captain’s 
refusal to take the case. The defendant told 


. the: witness he knew it, and shewed him seve- 


ral boxes the captain. had sent back. They 
both walked to the levee, and on. their arrival 
there, the ease, which the witness had seen a 
féw minutes before, was 5 peing. . On enqui- 
ring on bogpd of the schooner, and other ves- 
sels near her, noyaecount could be had ofit. 
This was on the 17th of March. nail 

, Cucullu ‘deposed. that-on the ‘afternoon of the 




















OF THE STATE OF LOUISIANA. 


- gameday the defendant enmisénistioaed-eltie East. Dip - 
Jane; toenquire whether-she-conld receive any . kode “a 
| mbre- goods; and was ariswered she ¢ould not, “rr ® 4x © 


aeshe-was too fall. This was ‘between three 
_ andfouro’clock.'» Goods are’ shipped at times 
- by'the sellers, at others by the purchasers, they 
ate generally considered ‘at the latter’s risk, 
after.the sale. A receipt of goods shipped; is 
taken from the-master or mate. - When they 
are to be inspected, in order to secure a draw- 
pack, they remain on the levee till after the 
inspection. “The Jane sailed six days after. 


The eustom-houséWefficer deposed, that 


about the 17th of March,he saw a case on the 
levee, which had been enteredsat the custom 
house for the drawback, he had his certificate 
to furnish. -It lay opposite the levee. It is not 
customary to open boxes entitled to drawback. 
In the evening he told the captain of the Jane, 
the box was ready on the levee to be shipped, 
and he wished him to take it on board; he was 
answered, it could not be taken, as. the 
sehooner was-too full. This was ‘afterwards 
repeated toa young man, who. made enquiry 
om board fortheease.. «=» > “ 
Maearty, .a witness for.the defendant, de- 
. posed, the plaintiffs’ clerk went..several ‘times 


* 




























Visoso. ~ 








. Veeu>. 


























Bast, District Adbithie defendant's store without. finding him. 
Sawa Meeting bim at length, he told him there was.a 
/ Tawcoux®l. cose on the “levee; which the! captain ef the 
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Jane refused: reeeiving, as-she was too full. 


_ Phe defendant said he had doné wrong*in 
‘leaving it there. They both walked to the 


levee, and: the defendant, on his‘ return, in- 
formed the witness the case was lost... 

Vidal, the defendant s clerk, proved that the 
plaintiffs’ clerk came several times to look for. — 
the defendant, but declined to make his busi- 
nessknown. Towards six o’clock he sawathe 
defendant, and informedhim of the,captain’s 


refusal to receive the case. On that the de- — : 


fendant’and the plaintiffs’ clerk went out to 
look forit.” . 
The captain of the schoonér, whose -deposi- 
tion was taken, with a reservation of all legal 
exceptions, -deposed that the defendant came 
on board in the afternoon of the 17th of March, 
to. enquire ~whether the schooner could take 
any more goods and was answered in the: ne- 
gative. About half an hour after, the: plain- 
tiff’ clerk came’and toldthe witness there 
was a case on the lévee, whichhe wished. him 
to take; and was afiswered:lie could not; with 
a recommendation to’ ship it on*board of ‘the 
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Hamilton. At sun set, the plaintiff: Lingoln inesin, Distt 
caméon board with the-defendant,and told: “SUS 
thewitness the case was. lostiand the’ witness Lou &au ™ 

__would:have to pay forit. ‘The witnessinéplied Vagoeo. 4 
he had not seen it, and perhaps it had been-re- 
turned to the custom house. Lincoln and:wit- 
ness went in. search of some ofthe. officers, 
without suceess.. The next day, Lincoln said 
the case was not atthe custom house. . When 
goods are brought to the witness for shipments 
which a receipt is gwen. . When no ticket 
ESR. a/c yee ames 
“practice... ‘ho Pw we 
Aaadlesinsiasiatindnatines the jatar 
that on the morning of the 17th of Marchye 
black man came to the levee, opposite the 
applied.on board, between nine and-eleven o= — 
clock, to have them received. The witness told « 
‘him they could not, as the schooner was too full. 
He knew the geods were the defendant’s from 
_ the ticket accompanying them: When -the 
” plaintiffs’ clerk came on board, the custom | 
house officer was on board, and had. the’ per- 
mit or certificate for the case; he stated thatit 
was‘on the levee, and that he had taken its 

Vor. ut. (x. 8.) 42 


~~ 4 
. 


a 
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5k gprs numbers. The: officer had been 
~ Laneou rt. ansin beard-ebithwechooner Jeclenelenrte 4 
vee:  @elock P. Mvtilhafter, half past three, andconm 
tamodnhahed-af, on: near the. seowemne ti 
cnliinnnahdaanbiahttinniaeinisy! When the : 
defendant came on board, in the afternoon, 
Cucullu was there; and itawas ebouta halfan — 
hour before the witness sawethe plaintiff's - 
clerk... When the: witness -receives. goods, 

. which come with a ticket, he,has a -right to 
take them on board at-once. He-dgas never 
taken goods entitled todrawback, unless they 
were. taken frem the tannnyahionisingionfie 
dus tngaernenbihe necessary petmity and the 
jwitness took them from ‘the levee.» At about 
-kight o’clock,in the evening, the. witness re- 
icewved — sheitahenientvent gave re- 
va ‘The psincipal.esamioation sheing resumed, 
ethe wathess seid that the day before, he receiv- 
sediwomehars of izon of the defendant, and.on 
~the “preceding, evenimg, several trdnks and 
‘packages, always giving receipts for the goods 
-weeeiwed except when the matengane such re- 


4 








- be resporisibler:~ 








‘OF THE STATE OF LOUISIANA sax 
ceipts. Phe Jane was the /ffthevessel Trot the twa: Diswiet 4 
levee; “the schooner Hamilton ée°Hiramthe 
brig Marriaria, and two other Vessels being bes b=omrem: ” 7 
tween’her’ and : the levee.» Fanebdlntold: the | Vawoeo, 
witness the clerk had- reported; that. themdte 
ofthe Hamiltony being asked whether ‘he was 

- that’ of Jane; a RRR 

had received the case. f'n ef cerns wid 


There is no embarrassing neninbsteetiors ’ 
_ tending this'case: it fests:on the single question 
‘of fact, whether the plaintiff comiplied with the 
engagement they had mhade to deliver the case 
delivery of the case being made-in their store; 
Bui having agreed to the defendant's: proposi- 
sea tines: ea eee 
answer gr any negligence in doing 60; that may 
have occasioned its1oss.If they did deliver the 
box to-the captain or mate, on the levee oppo- 
site the sehooner, and it'was afterwards lost: by 
the neglectiof ‘the -_— the at cannot 



























“The Sikdeoeigiti the deiheeganiven tie 
testimony of their clerk. - He testifies he de- 
livered the case to aman who said he was the 
mate of the Jane. The: .witness: did. ‘not 
know: caption and if the box was lost-after 
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Venus, 


































Bats. District this delivery}the'defendant would find it very 


board, as.the signing a libet inde, or’ other 
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difficult to charge the master or owners of the 


pee. vessel, with the louie They'would answer, the — : 


testimony does not establish that the person 
who received the box was mate ‘of the Jane. 


_ It might be ‘a perfect stranger, who had int- 


posed onthe credulity of the'clétk. “Itistrue, - 
this man is represented asoecupied on the 
levee, opposite to the Jane, in taking the marks 


‘and-numbers of boxegeéind packages. But  — 


there were other vessels between the levee and 
the schooner Jane, and he might with equal 
probability be taken as belonging @ any of 
them as the Jane. . Accordistg to the plaintifis’ a 
own testimony, captains or mates of vessels 


- removing goods for shipment give receipts for 


what they reeeive, and the clerk ““y" care- 
lessly, and out of the ordinary way of busi 


im thus delivering a case of valuable goods to a 
perfect stranger, on his assurance»that he was 


_ the mate of the vessel-for which the case was 


destined, without taking a receipt: » The taking . 
the receipt or securing the gneans of proving 
the delivery to the’ real mate, was an obligation 
resulting from that of delivering+the case on 





: “OF THE STATE OF LOUISIANA. . eas 4 
; oe obligation. resulting from the-engagement o oly "al 
shipping the goods to a consignee aboard. me 
, ‘Neither. is-it.clear thafilitideposit of the Lex Sor — 
case near this man,‘was hé proven to. be the * voto, 
mate of the Jane, and informing him it was'to 
‘Be shipped in that vessel, but not to be taken — 
on board till after an‘itispeetionhad taken 
place, could. well be: considered as a delivery 
on board. It is true,as. masters of vessels ondi- 
narily receive the goods, on the marginof the . 
water, to be taken omboard, in their own boats, - 
_. a delivery:to them of goodswhich maybe imme- 
on board;. the masters being bound by custom, 
or rather. the marine or merchant law, to send 
their boats.ashore to take goods for’ their 
vessel. ght when goods | cannot beat once 
taken away, nothing imposes on masters of 
vessels the duty of watehing them, till an m- 
spector comes to view them. + 
“The hands sent in a boat to také goods from 
the shoraghaveiguthoxity to receive and. bring = 
such goods on board; and for their neglect and 
 misconductin the discharge of this duty, the - 
* masters and‘ “Owners ate responsible, They 
may réceive'goods to be thus taken away, but 
a contraeeweWepeive goods n nof'to he at once 
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: euen Biss. shipped, butite be watched sind giardeditn 0. . 






es shofes*till! an » ‘is sent for and’ performs — 
5 eo ry his duty, may’ tobe Oneof a somewhat 
Vaso." different nature thé thé’one-~whiclimheeesca- 
rily resultsfrom the naturé-of their eMiploys 
‘The case, however, was ‘not lost before tlie 
- officer came,’ and “Mllowed'it’td'be’ shipped. J 
Whien this was announced ‘td’ "thé captain OF . 7 
j the Jane, te declared hisinability'to take ‘the 
cise on board, ‘as his vessel was'téo fall. Phis 
* declaration was fotice té-the tlerk that he was 
expécted'to take the case "hatk.” He’ wis’ ad- 
vised't6 ship it in anotlier’ vessél. “He 'éoula 
not expect the captainof th@Yane: would "take 
it th, nor send’or leave any 6nén the lévee “to 
guardit! -Togoan quest of thé deferidant -se- ; 
‘veral hots, While the’ caBe stood off the taee, 
aloof from any persdibound'té lodkté it, was — 
uhnecessarily’ to expose it to thé*tisk’ of being _ 
taken away thro’ erro?) or stolén™'o have put 
«tora dray,'to have ‘beefi'carried to the store 
of the plaintiff’;or of thé efendant’s,'was a ° | 
‘means ‘of prevéntiig' the subsequent accident, 
‘Which a pts = sat na not etuive 
néglected: dieregeat Oe sporrety : 
Te seems tots, the plaintifis® Ka not comply 
with their eigageniene’ to sha the’ case ons: 





* 
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board of the vessel, and thatsthe ease was lost nutypiar . 
Wei tons Rides nt easy aire aE. n-- : 
bie “ome ates Bae | 
3 t; ict die jedge Vion. 
quo determined in another manner, On ques- 
tions of this nature;: the opinion, of “‘theefirst 
judge bas much weightyit’ this coprt. “In the 
present, it appéars tous, the obligations ofthe - 
* respective -parties’ to the gontraet *sued on, 
were mistakem ‘in. the \district: court. It was 
' there held-thesduty ofthewiefendant'to have 
been onthe leveeto'také care-of the case. a 
seems to us, the defendant had stipulated the 
_case should be sent on boafil—i. e. délivered to : 


the hands. of e schooner on. the levee opgsite 
6 her, to bé fiken on board. It ‘Was not to be 
‘ agent to lum on the levee, nor t,any agent, 
is, except. thé captain. of the schooner, or 
any of the hands duly anthorised by the latter. 
He might wellremain quiet and unconcerned, 
expecting the. plaintiffs’ clerk would not part > v1 
with the case, till it was received by the man ¥ ‘a : 
or some of.:his Ppsplciduiinhieed te take eg 
it on-board. it y ? game eo 
* dts twgedthet defidliong: aioli thai the 
schooner'was so fully that she could not: re- 
_ *edive anyone goods, . ‘Phié rilight lead him to 


~ 
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bara grt, Conclude, the eaptain might refuse" to take. IS 

- . “ecw «OoF-having taken. it, would send if back; but he 

; Lagoon She could not concludé titat, on its being refused 

nee room onboard, the clerié+w6uld be se eareless _ 

as toleave it alone on the levee, under the care 

of no-one, exposed to be misplaced or stolen. 

As our Opinion differs from that of the first 

et judge, we will leave the plaintiffs at liberty to 
establishetheirclaim in another suit. 

It is therefore ordered, adjudged and de- 

be annulled, avoided and.reversed, and that 


thessibn trjudginantnatamtetniiyish coum 
both courts: « fev ow 


Watts & Lobdel for the ra 2 Cuvillier ce 
the defendants, 


’ ~ ~- , 
*. * 3 
" ; . ao = . 
' 4 ; ‘ ae » - j 


$ —_-~ > 
». . _. RICHARDS vs. NOLAN & AL. 


~ 


om Appeat from the « court of the third district 


 proment ton ¢ 
ner. ifven- Porte, Ju Gehwedod: the opinion of the 


dor or ven 


tive —— ‘court. The petitioner claims title to a- lot of 


session follows ground in the tewn.of Baton-Rouge, which she 


-onan aan: purchased by act sous seeing privé of one Phi- 


pursued by 


an ection of lip Jacobs, an@'sfe complains that. this ‘othes 


mo 
























OF THE STATE ‘OF LOUISIANA. 937 q 
ientiicetincdosby::thp Suhneithef Maat Baten- tara Dant< A 
Rouge'as the property: of her vendér; atithe “3S 
suit of f John Nolan vs.. Jacobs; Candee & Pintado. . — 
She prays-an injunction against. ‘the sale, that Nowaw & at. 4 
after hearing of the parties: it may be: made 9 
perpetual, and.that she may have suchwother = =——*."- +f 
reliefas her Gase authorises. gee 

The defendants deny all the facts nbd alles 
gations contained: in the petition;.-except that 
the levy wasamade as therein stated. They 
aver that ifany sale exist, itisfraudulent. That ~ 
the property. belonged to Jacobs, ,and that the : 
plaintiff Nolan, had, and-still has, a lien” on-it.- , 

The case was submitted to? a4jury who F 
found for the defendants. The court dissolv- 3 
edthe injunction, and the- plaintiffappealed. 

The appellees have not appeared inthis ¢eurt; 

and the cause has been heard onthe part of 
the appellant, who. has made :the« following 
points: - | re 
1. That the instrument set forth in the de« 
fendants’ plea as a mortgage, did not operaté 
as such by law, and created no hypothecation _ q 
upon the property « epccitint in’ the pa | <4 
petition. yt ‘ a 
Von. 11. (x. wade 43° “ts 7 
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CASES IN THE SUPREME COURT 


Fat Dintit 2; That the sale of the property from Jacobs 


rear rees ==8 stags amenlinrrr ca in 
law. 
Pp nn if valid, did 


- not operate on the Property ee to the 


petitioner. | 

We find it unnecessary todecidé the first and 
second points made by the appellees. 
The instrument introduced , by the plaintiff, — 
which is a receipt acknowledging. payment of 


_ the house and lot, is. evyidence.ot Jacobs having 


alienated to her the property therein mention- 
ed... Toullier droit civil Francais, no. 8, cap. 6, 
sec. 1 § 2, nos. 321 & 327. 

The evidence establishes that both vendor 


‘and vendee continued to reside on the. premi- 


sesafter the sale. Insuch.acase possession 
followg title. Consequently the defendants 
could not seize and sell the property as that 
of the vendor. If they, or either of them had 
a previous lien, they should have proceeded 
against the plaintiff who stood in relation td 


‘them es a*third possessor, by the action of 


mortgage. If the sale to the plaintiff was frau- 
dulent, suit should have been brought to set it 


aside. “They could not treat it as’a nullity, 
and sell the property as ifno Alienation had ta- 




















OFTHESTATEOR LOUISIANA. 999 
ken place. Cw. Code; 460, art. 40, 4142, 43. Hate. Deiat | ] 


Curia. Phil. lib.2, verbo revocatoria, nosy! & 2.9 Garwy 
Martin, 649, ibid, 535. - o ) Rromanps 


Nora at, 

_ It is therefore ordered, atcheSd and de- 

éreed, that the. judgment of the district court 
be annulled, avoided and reversed, and it is 
farther ordered adjudged and décreed; that the 
injunction be made - perpetual, and _ that the 
defendants pay costs, reserving to them, how- 
ever, the right to enforce their claim on the 
property in dispute, by proceedings had in due 


course of law. 
‘ Cortvad for the plaintiff. 
LACROIX vs. MENARD § AL 


AppPEaL from the cétirt of the first dist, An Interven- 
eo 
Porter, J. delivered the opinion of the court his case tried 
The only question presented in this case is tapi 
whether a party who intervenes ina suit, can 
demand that the facts at issue, jhe tried I by a 
jury. c 
The peti intervention in this case was 
filed on tne es November, and on the 19th, 


the cause was called for trial. The judge re- _ 
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fused .to let it go to.a jury, on the ground * 


that neither the original - plaintiff or defendant 
had prayed for one. 

It appears to us: the court below erred. It 
is true the statute in prescribing the mode in 
which parties to acause may have their case 


submitted to a jury, speaks only of the plaintiff 


and defendant;' and an intervening party, 
technically speaking, is neither one nor the 
other. But it is not less true, that he either 


“opposes the pretensions of one, or both of the 


parties litigating, and that considered in this 
light, he stands in the situation of plaintiff or 
at least he is an actor inthe,cause. But by ‘whaf- 
ever appellation he be designated, it appears t6 
us a nec consequence of admitting him 
as a party, that he should have: -the same right 
in proving his case; in trying it, and in enforce- 
ing his judgment, as those who were originally 
plaintiffs and défendants. Were we doubtful on 
this point, the regard which we entertain for 
the trial by jury, and the high ‘opinion we hold 
of its value in, ascertaining facts, would induce 
us to support the citizer®who claims its aid and 
the investigation of his rights. .2WMartin’s Dig. 
144, 9 Martin, 381. 1. 
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It is therefore ordered, adjudged and 'de- East’n. District, 
creedy:that the jadgment ofthe»diswriet court: 
_ be annulled -avoided, and reversed; ‘and . it is a 

“further ordered, adjudged. and decreed, that Me*4nn® ax. 
this-case be ‘remanded to the court below, with . 
instructions te the distriet judge; to submit the 
case toa jury; as prayed for, in the bill of inter- 
vention; and itis further ordered, that the ap- 
pellee pay the cbats of the appeal. ~ 


Denis for the plaintiff, Derbigny for the de- 
- fendant. ~ 


» 
“ LOUISIANA STAPE BANK vsv FLOOD. . 


_Aprea from the court of the firstdistrict. - Whether the 
distinction of 


Marrin,J. delivered the opinion of Ubeioniieti <— of ta 

The plaintiffs, endorsers of the defendant's kon inthe 
‘note, demand its payment. ‘The’ answer denies “rit be, the 
the plaintiffs’ legal existence asa corporation: os apres 
and that.a true, just and legal election of offi- ico." ”"” 
cers to conduct their affairs was held. The ian se 
general issue was also;pleaded. 44 = =~ ‘pleed that the 


directors have 


The plaintiffs had verdict and judgment, negiectodtotake 
and the dcfeaiagpereeds’ iatntigne. a 
The case en subniitted on the follow- 
ing agreement of the counsel: } 
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__ Engin. District. At the trial, the plaintiffs introduced i in evi- 


sting 
LovIsiaNa 
- STATE BANK 
le 
FLoop. 


dence befere the jury, a° pamphlet of the laws 
of the atate, printed by the printer to the state; 
to the introduction of which, the defendant ob-*> 
jected—insisting the pamphlet was no evi- | 

dence of the plaintiff’s incorporationwhich was 
a privatect, and ought to be i by a cer- 


_ tified copy of it.. 


The Asfendenta counsel requested the court 
to instruct the j jury, that the directors, cashier 


and officers-of the bank were bound to take the me 


oath prescribed by the aet of 1823, March 26, 
. §7, and until the oath Was taken, the plqintiés 
could not maintain thisaction.. 

The court having admitted the pamphlet in 
evidence, and refused to give the charge, the 
defendant’s counsel excepted to this opinion. 

Admitting the distinction of public and pri- 
vate acts, and the consequent difference of the 
mode of proof; we: think the ¢ourt did not 
err. The aet of the plaintiff's incorporation is 
a public one. . The state has a large interest 
secured by. it. It imposes duties to be per- 
formed by the treasuref, governor and the se- 
nate, and vests certain rights in every individual 
wishing to avail hintself of them. 4 Cranch. 

‘The defendant had not complained, that the 
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oath required by the act of 1823, had not been 
taken. ‘The truth, justice and Tegality’ of the 
- election had only been denied. N ow, the elec- 
tion is the act of the electors, and complete 
when the ballots are counted and recorded. 


The qualifyirig of the elected, is a distinct act, 


not of the lgtter, nor of the former. Before it, 





#185. ’ 





athe 

STATE BANK. . 

~ Fie." 
Fioop, - 


the elected officers may not be authorized to 


act, but the election is nevertheless trué, just 


and legal, and cannot become unjust, untrue, or 


_ illegal, by th€ omission of the persons elected » 


to qualify themselves. The counsel of the 


bank came ready to. shew the,election was. 
justly, truly, and illegally holden—that alone was — 


denied or complained of. The court, therefore, 
ought to have refused to give the charge, be- 
_ cause not pertinent to the issue, the jury was 
. swornto try. | | 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be atfirmed with costs. 


Grymes for the pint, Hennen for the defen- 
dant. ° | ri 











344 ~ CASES IN 'THE SUPREME COURT. 


Eas’n. District. * 
Hebe 1825. CANONGEs. LOUISIANA STATE BANK. 
ne ag 
AprEaL io the court of the first district. 
- toctinane 
STATE BANK, 


~~ ase ‘Marunws, J. delivered the opinion of the 
ee a court. . This is an action by the endorsee ofa 


pre whe _ negotiable note against the bank, and its agent, 


with them, toit. the notary,who protested it for non-payment; by 


unay be sued for the maker. . The petition charges the defen- , 


ueglect, in pro- 


wi Seo dants as liable to pay to the plaintiff damages, 


holder proceeds in consequence of their negligence, to give no- 
on. hisen- tig¢e ta the endorsers of the demand, and _ refu- 
sal, made _o1 maker. He obtained judg- 
ment in the €6urt below for the amount of the 
note, with interest and costs, from which the 
defendants appealed. of 
The record contains several bills of excep- 
tions which must be disposed of. before the 
merits of the case can be examined. The first 
is, to an opinion of the judge a guo, by which 
he struck out an interrogatory, put by the de- 
endants to the plaintiff, in relation to his title, 
and. interest in the note which they undertook 
to collect forhim. Inthe opinion of the-judge 
by. which this interrogatory~was allowed, no 
reason is given in support of its correctness. 
The answer to the petition puts the matter di- . 
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under all the circumstances of the case soto 
do, it would be difficult to discover the im- 
pertinency of the question. But we do not 
believe that it is competent for the defendants 
to dispute the plaintiff's right to recover on the 
note. They received it from him as proprie- 
. tor, and undertook to collect the amount there- 
.in speeified from the persons liable to-pay, for 
this benefit, and ought not now to beallowed to 
exonerate themselves from any burthen which 
they may have incurred by a negligent and un 
faithful execution of their undertaking, by al- 
ledging want of authority in their employer. 
But on general principles they have aright to 
set up such a defence according to a case late- 
ly decided in thiscourt. ‘See Banks vs. Astor. 
The second exception is to the admissibili- 
ty of the record ofa suit against Cauchoix, one 
of the endorsers, who succeeded in avoiding 
payment on the ground of want’ of due notice 
of protest against the maker of the note. This 
is precisely such evidence as was received in 
the case of Montillet vs. the Bank of the United 
States, reported in 10 Martin, 365. But in that 


case, no exception was made to its admissibi-_ 


lity. Ifthe plaintiff was bound to shew that 
Vou. 1. (N. 8.) 44 








Prey 
CanoncEe 
vs. 


LovrsiaNa 
STATE BANK. 
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rectly in issue, and if it was correct and- proper Best's. Diatriot, 4 
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= East'n. District notice was not duly given to the endorser, the 
eon record of the suit against him is not good evi- 
CawoxcE dence to establish the fact of negligence; yet 


sree una it was properly admitted to prove, that the . 
plaintiffin that suit failed to recover his debt. 
See 9. Martin, 379. . 
.~ Receiving it for this purpose, does not pre- | 
clude the defendants from shewing proper di- - 
ligence, and such as ought torelieve them from, | 
responsibility in the present action, if it were 
“jn their power to produce legal evidence to 
that.effect; for the decision in the former suit, 































is not conclusive on them. 
There are two other bills of exceptions: Ist.. 
to the refusal of the judge below to allow the 
defendants to introduce testimony to prove the 
solvency of several of the endorsers on the 
note, and due notice to them of protest, &c. 
2d. To his refusal to admit evidence to prove, 
that the reason of the delay in notifying Cau- 
choix, the other endorser, was owing to bis 
having recently left the town, and that he could 
not be found, nor his new domicil be disco- 
vered by the notary. 
In relation to the first of these exceptions, 
we are of opinion that the judge a quo did not 
err. The plaintiff was not bound to pursue 




















OF THE STATE OF LOUISIANA. 


all the endorsers before resorting to the bank East’n. Disttict. 


on a claim of damages, for their negligence in 
losing to him his remedy against any or either 
‘of them. See the case in Martin, above cited. 

The suit; by the -present plaintiff, against 
Cauchoix, as it relates to these defefidaiits, is 
clearly res inter alios acta, and has not the force 
of a thing adjudged; therefore it ought not to 
preclude them from shewing as a defence to 
this action, that reasonable diligence was used 


on their part to give due notice to the endorser, 


on whose account they are charged with ne- 
gligence. The absconding or absence of a 
drawer or endorser of a bill of exchange, may 
excuse neglect to advise him. ii on Ex. 
of 1821, p. 275. 


The facts, offered to be proven. by the de-— 


fendants, are the absence of the endorser, & im- 
possibility to discover his new domicil; and if it 
be true, that neither the person or domicil 
could be found by reasonable diligence, previ- 
ous to the time at which notice was given, these 
circumstances would, perhaps, excuse the al- 
leged negligence of the appellants. - We are 
of opinion, that testimony to establish this ex- 
cuse ought to have been admitted. 

It is. therefore ordered; adjudged and de- 
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4 348 , 
F Eastin District ereed, that the judgment of the distriet‘court be 


a ae avoided, reversed and annuiled—and it is fur- 
Capowea ther ordered, thatthe cause be remanded to 
Piha the court below, to be tried de novo, with in- 
: structions to said court to. admit legal testimony 
to _prove reasonable diligence on the part of 

the defendants, in endeavoring to give notice 

te the endorser, Chauchoix, and that the ap- — | 


pellant pay the costs of this appeal. 




















‘Mereier for the plaintiff Seghers for the de- 
fendants. 


—— 





ROWEL vs. BUHLER & AL. 


Rieti APPEAL from the court of the third district, 


wage may pro- : 
dard party io ‘‘Matuews, J. delivered the opinion of the 


Phen the mort. Curt. In this case it appears that Helen de 
sagorhasfailed. Grandpre.the wife of Samuel Fulton,havingob- | 
tamed a decree ofseparation of property from 
her husband.and also.a judgment against him 
for.$5960. and interest, caused an execution to 
issue on said judgment, by virtue of which the 
sheriffof East Baton-Rouge seized a tract of 
land, as the property of said Fulton, which 
is claimed by the plaintiffin the present suit, 
who obtained an injunction to.stay proceed- 
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ings-on the .execution, which was eharmeaie Bast, Dita 
dissolved; and from the judgment and dissolu- wr 
tion she took the present appeal. Rae 

In the course of the trial in the district eourt,a 
variety of bills of exceptions were taken to the 
admissibility ofevidence offered. by both par- 
ties. The first found, on the record, is tothe 
introduction ofa paper, purporting to be an 
actofsale of the land executed in this ease 
by A.-L. Dunean ‘to the plaintiff, as agent for 
the surviving syndics of Samuel Fulton. The 
ground of objection to this evidence is want of 
proper authority in the’ person who assumed 
the character of agent. The want of power 
in the agent, may, (if such were his situation,) 
destroy the effect of the act of sale, but ifpro- 
perly proven is not a sound objection to its ad- 
missibility in evidence. The judge a: guo did, , 
therefore, not err in receiving it, subjeeti to-be 
opposed as to its effeets. a ’ 

The next-exception is to the opinion of the 
court below by which a process verbakof the 
parish judge was received in relation to the 
loss of one of the books’ of record of the pa- 
rish. The judge was examined as a witness in 
open court and proved the’ loss of the book. 
The proces verbal which was made at the time 


Sannin & Ab. 
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East'n. Bigirict. the accident occurred, is only a detached ac- 
w~~ ccount of the extent of the loss, and accompa- 
‘Rowsztt nied by the oath of the: — was pitiperty 

Bunisr & ar. received. 

» sA third bill of exceptions was taken to the 
counsel for the plaintiffto the introduction of 
the record of proceedings in the case of Mrs. | 
Fulton vs. her husband. ‘There isno reasonex- J} 
pressed in the rule, why the evidence should 
have been rejected; nor can we imagine any 


that could authorise its rejection. 





*] 
. 


‘The facts of'the case as they are exhibited 
by the evidence contained in the record, shew 
that Fulton, the husband, made a ‘surrender of: 
his property tohis creditors sometime inthe »]|- 
year 1812; at the meeting of creditors his wife 
appeared and claimed $1000. Amongst the 
property surrendered was the tract of land 
now in dispute, which was* sold to the appel- 
lant by persons assuming to act as syndics of 
the insolvent’s estate; that a‘marriage contract 

was entered into between Fulton and his wife 
by which her dotal right was ascertained, and 
for which judgment was obtained as stated in 
the commencement of this opinion. 

On these facts the counsel for the appellant 
contends: 1. That Mrs. Fulton is concluded 





. — 



































OF THE STATE OF LOUISIANA. 351 
as. to the amount of her claim; by appearing in Bastio. District 
the concurso of her husband, and that she must iy 
look to the syndics and property surrendered | ®°¥®" 
for remuneration. 2. That the marriage con- Boast & aa 

' tract not having been recorded, in pursuance 
of the provisions of the act of 1813, gives -her 
no lien or tacit mortgage on the property of her 

7 — husband. And 3—that the appellant being a 

‘third possessor in good faith, cannot be dis- 

turbed in her possession, unless by an action of 

mortgage, &c. J 


A wife cannot appear in a court of justice 
} without the authority of her husband, or ‘au- 





« thorization of a competent tribunal. In the 
.]. ~° case of Fulton vs. his creditors, it does not ap- 
pear that his wife was empowered:by him to ap- 
pear in that suit, or that she had authority from 
the judge. Her acts, without such power and 
authority are not binding and conclusive on her ; . 
rights. See C. Code, 428, art, 21 & 23. 
The actof 1813 requires marriage contracts 
made. either prior or subsequent to its enact- 
‘ ment, to be recorded, and points out the offi- 
cers of record to be that of the register of 


mortgages for those executed in the parish of 





New-Orleans; and the offices of the parish 
judge, for those executed in the different pa- 
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Eagt'n- District rishes. The contract relied on by the mali 


~a~-~ lee in the present. case, is entered by. the pa- 


RowELL 


= -rish judge of E. Baton Rouge, asa true copy 
BunLer & AL, from the original on file in his office. 


_ The law which requires the recording of 
such instruments, does not specify any parti- 
cular manner in which the officers are bound 
to effect it. They are not compelled to keep 
books for the purpose, in which the contracts 
must be entered at large, or by heads, &c. 

We are of opinion that the original contract 
remaining permanently on file in the office of 
record, under the control of the recording offi- 
cer, in the different parishes of the state, is 
equivalent to an actual transcribing of the in- 
strument, as it answers all the purpose of giv- 
ing notice to those who may be intrusted in ac- 
quiring knowledge of its existence. The spi- 
rit of the law and intention of the legislature is 


’ thus satisfied; and the party to the contract 


ought not to be injured. 
It only remains to settle the last difficulty, 
raised by the defendants’ counsel. 

_ According to the general principles of our 
laws, a mortgage creditor is bound, before he 
can legally seize hypothecated property in the 
hands of a third possessor, regularly to pursue » 








. ofhis property, and is apparently insolvent. 
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his action of mortgage,’?. e. to obtain judg- East’, District. 
ment against the original debtor, to produce it ee Sener 
and the act of mortgage, and give tendays no- Revs 
tice to the possessor, &c. .But there are seve- Bumumn & ay. 
ral exceptions to these rules; one of which 

is the insolvency of the debtor dd cession of 

his goods. From the evidence of the case, 

the appellee, Mrs. Fulton, is clearly entitled to 

the benefit of this exception, as it is shewn that 


her husband has long since made a surrender 


See Febrero, part. 2, book 3, chap. 2, no. 85. 

In the same authority another exception is 
found to the general. rule; that is, where the 
title under which the third person possesses, is 
evidently null, “en cuyo caso, y no en otro, st.ad- 
mete la excepcion nulidad, como notoria, para poder 
seguir la cxecucion. This provision does not ap- 
pear to us, to militate against the general doc- 
trine, as recognized by several decisions of this 
court, which requires proceedings to cause 
fraudulent acts to be annulled. In the present 
case the coungel for the appellant, admitted in 
argument, that the deed under which she 
claims, is void and ineffectual in law, as having 
VoL. 11. (N. 8.) 45 
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Beata, Disipiet been executed without proper authority, and 


w~-~ ina legal course of proceedings. 
Itis therefore ordered, adjudged, and de- 


Dousna & aw 
creed, that the judgment of the district court 


be affirmed, with costs. 


. UHennen for the plaintiff, Watts & Lobdell for 
the defendants. 


ascii 
PIERCE vs. MILLAR. 


In the act of ‘ F F 
1821, p. 118, Appeat from the court of the first district. 
set off is 
used as synoni- . OD E 
mous withcom- . Porter, J. delivered the opinion of the court. 
pensation. x z : 

The plaintif Fhe present action has arisen out of the set- 
may shew, at 


the trial, that tlement of a partnership, formerly -existing be- 
what is claimed : 


by wayofre- tween the plaintiff and defendant. The mat- 


convention, is 


= pl ‘ters in dispute are not of any considerable 
ersuit, | ‘Magnitude, nor the questions of law,which they’ 
‘present, difficult. But the feelings of the par- 
ties seem to have been communicated to their 
counsel, and under the influence of professional 
zeal, the cause has acquired an importance, 
to which it would not otherwise have. been en- 
titled. 
The case comes up on its merits, a final 


judgment having been given inthe court be- 
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bills of exceptions on the. record, and to ‘the 
correctness of the decision of the judge wha 
_ tried the ca se, on the -questions raised by 
them, the argument has been prineipally Wi- 
rected in this court. 

The defendant having succeeded in obtaining 
_ jadgment in his favorhas abandoned the billsof 


exceptions taken’ by him on the trial The. 
first. on which the plaintiffrelies is, that offer- 


ed to the opinion of the judge admitting an 
account filed in another suit, in which the de- 
fendant had sued the plaintiff, to be given in 
evidence by the former in the present action. 

The bill of exceptions states that, « the de- 
fendant’s counsel offered evidence to prove the 


account to which reference is made in the an-- 


swer as ‘on file in the cause of J..F. Millar vs. 
Pierce,a suit now pending and undecided. in 
this court, which reeord is made part of this 
statement: to the introduction of which the 


counsel for the plaintiff objected, imasmuch as- 


under the state of the pleadings, the said ac- 
count could not be made a matter of compen- 
sation in the present suit.” __ 

This objection necessarily leads to an enqui- 
ry, what were the state of the pleadings? ° 


low ona verdict rendered by a jury in favor of East’n. District: 


the defendant. There are however several: coma 


Pirrer 
ve. % ¥ 
Mannan 





356 


Kast’n. District. 
Feb. 1825. 


s 


\ 


CASES IN THE SUPREME COURT 


The petition alleges that the defendant is 


~~ indebted to the plaintiff inthe sum of $2148, 


Pierce 
vs. 
Miiiar, 


according toan account current thereto an- 


nexed. Thisaccount is made up of various 
items, among which $500 are charged as a sum 


agfeed to be paid on settlement of paminonep 


accounts. 

The answer is extremely diffuse; after com- 
menting on various items of the plaintiff’s ac- 
count, and pleading other matters against them, 
as compensation, should they be established 
by evidence, it proceeds to state, that there 
was formerly a partnership existing between 
the parties, which was dissolved by mutual 
consent; and that at the. dissolution Pierce 


- took property to the amount of $27,500 agree- 


ing to pay $18,000 partnership debts, and that 
the defendant received property to the value 
of $36,129, undertaking to pay $25,000 part- 
nership debts. That the amount of partner- 
ship debts which the defendant agreed to dis- 
charge was fixed upon statements furnished by 
the plaintiffin the cause, which statements the 
defendant.had since discovered to be false and 
fraudulent, and made with a view to deceive 
and defraud him. That there were a great 
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many debts due at that time ‘which were: not East’a. District. 
Feb. 1825. 


taken into the calculation amounting to 

dollars, an account of which is on file in this 
honorable court in the suit of the defendant vs 
the plaintiff, to which the defendant refers and 


prays the account may be taken as a part of the | 


plea.. Thatthis sum and the others set forth 
in the answer are pleaded as compensation and 
set off to any sur that may appear to be due to 
the plaintiff, and judgment is prayed for the 
excess, or balance. 
- From these allegations it is seen, that the 
matter and things, on which the defendant re- 
lies, as a defence to the plaintiff’s action, are 
pleaded as compensation and.set off to the plain- 
tiff’s demand, and the first question is, can they 
be pleaded as such? . 

That they are not good as compensation, is 
most clear. Our law requires that the debts 


which produce that effect, « must be equally li- . 


quidated and demandable.” The allegations, 
and the proof in this case shew, that nothing 
can be imagined more unliquidated and uncer- 
tain than the demands of both parties. Civ. 
Code, 298, 191. 

This point, indeed, was very properly aban- 
doned in argument, but it was most strenuously 


’ Minar 
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Eait'n. District. contended that, though not good as compensa- 


w-~» tion, they might be properly pleaded as‘a set off, 
PrgRCE a term which, according to the argument, is sy- 
MmLAR. — nonimous with reconventién; and this leads to’ 
the enquiry, what is meant by the expression? 

It is pleaded here in a technical sense, and 

‘its true construction must be ascertained by the 
meaning, which properly belongs to it as a le- 
galterm. It was most.probably introduced. in- 

to the answer with reference ‘to an act of the 
legislature, which contains a particular provi- . 
sion in regard to matters of this kind; whether: - 
however, it were, or not, it is there we can re- 

cur with most propriety to ascertain its force 

and its effect. | 

By an act of the general assembly of this 

state, passed on the 17th February, 1821, it is 
provided, «That when any suit shall be insti- 

tuted in any of the courts of this state, for the 
recovery of any sum of money, and the defen- 

dant in such suit shall plead in compensation or 

set off to the same any claims or demands 

against the said’ plaintiff, which by law he is or 

may be permitted to plead in compensation or set off; 

that if on the trial of such suit, it shall appear 

that the claims of the said defendant so plead 

in compensation or set off, exceed the demand 
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balance due to the said defendant, it shall be . a ‘a, 
the duty of the courtybefore which suit shall be — 7 
tried, to give ju@gment in favor of the said dew ™™"4* 


fendant against the said plaintifffor the amount 
so found to be due. Acts Leg. 1821, 118. 

In addition to the difficulties which are inse- 
parable from the attempt to fix the true and 
precise meaning of the language used by others, 
we have in this state superadded those, which 
arise, from introducing into our statutes, terms 
belonging to another system of jurisprudence, 
which i in it are defined and understood, but 
which are totally unknown to ours. 4n this act, 
for instance, courts are directed to give judg- 
ment for the defendant, where there is an ex- 
cess, in all cases, where by law set off is permatted 
lo be pleaded. When we look into our laws for 


information.as to what cases it may be pleaded, — 


we can find none in regard to it—no such term 
isthere used. Demands and claims which thede- 
fendant might have against the plaintiff, could 
only have been offered previous to this act, by 
way of compensation, or reconventton. 

But it is manifest, that the legislature, by re- 
ferring to it, asa right existing, did not intend 
to introduce any new regulation: nor have 


of the said plaintiff, and that there-is actually a Bat's. Digit, 










. 1825, — 
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East’ District, they done so; for they expressly limit the au- 


Feb. 1825 


w~-~ thority of the court to those cases where by 


PIERCE 
vs. 
MILLAR. 


law it could previously be pleaded, As. none 
such existed, they must have dsed it as synoni- 
mous with. one, or other of those terms, by 
which antecedent to the act, the right of the . 
defendant -to present his claims against the 
plaintiff was expressed. 

We are clearly of opinion they used it as sy- 
nonimous with compensation. The statute was 
made to give a remedy in those cases’ where 
the defendant was permitted to plead demands 
in opposition to those of the plaintiff, but could 
not obtairejudgment for the execss. Aeconven- 
tion was not one of these cases where, previ- 
ous to this act, judgment could not be given in 
favour of the defendant, if there were a balance 
in his favor, consequently itis not embraced 
by the statute. Lex neminem cogit ad vana. That 
construction must be preferred which supposes 
the legislature to be enacting for some pur- 
pose, rather than none. 

On the whole, we are satisfied that by the 
term set off nothing more was meant than com- 
pensation. Itwas most probably thrown into 
the statute on the supposition that to persons 
unacquainted with any language but English, 
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and unleartied i in the jurisprudence of the state, East's. District : / 


this word would assist in understanding com- ae 


pensation, which in its technical sense, is bor- 
rowed from another language. _ Such was the 
_ meaningin whichit was uriderstood and passed, 

by that part of our legislature who speak 
French, for both terms arg translated by the 
word “compensation.” Wesaid ina former 
case that wherever any doubt existed ‘as to the 
true construction of our statutes, the sense in 
which they were understood by'so large ‘a por- 
tion of our legislature, was a powerful auxilia- 
ry in arriving at the true meanitig ii which — 
they were passed by the whole body. Breed- 
love & Bradford vs, Turner, 9 Martin, 364 

But though we are satisfied the mattis and 
things presented by the defendant in his an- 
swer could not be pleaded as compensation or set 
off; we think they were good asa demand in 
reconvention, and under our jurisprudence which 
places little value in technicalities, when they - 
stand in the way of justice; it is our duty to 
give effect to the defence according to its sub- 
_ stance, no matter by what name it was called. 
This enquiry, however, which has been 
gone into in relation to the true meaning of the 
term set off was necessary in consequence of the 
Vou. ut. (N. Ss.) 46 
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language used in the plaintiffs bill- of excep- 
tions, Hie objected to the evidence offered, 
solely on the ground, that it could not be receiy- 


MuiaR. ed toestablish compensation against his demand 
. andthe is. now. fold that he cannot raise any 


other. objection to it in this court, because he 
did: not specially set forth the grounds in the 
exception filed. by iim on the.trial of the cause, 
But if the striet.rules. of pleading are thus in- 
voked to his disadvantage, he has surely a 
tight either to.claim that they should not be 
relaxed, in favor of his adversary, or that if they 
are, justice. would, extend the same indulgence 
teohim. That ifform isto be disregarded for — 
the sake of substance, in order to enable the 
detendant.to.make out his-case; all objections 
should remain.open to the plaintiffby which the 
evidence offered in support of that case could 
be opposed. © 
Witbthis view of his. righis, we pemir to 
examine thedegality ofthe exception on which 
he hasirelied: He insists that, as it appears by 
the-defend@ht’s own shewing in his answer, that 
the matters and things offered by way of de- 
fence; were at the time of filing the answer, and 
of trial, then pending in another cause be- 
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tween the same parties, they ont not be Biv- va a 


en in evidence in this. 


and 


- 4T'‘o this objection the defendant has replied: nc me 


1. That the plaintiff ought to have specially 
_ pleaded this exception by way“of' answer to the 
demand in reconvention. -- a 


2. That the bill of éxceptions does fet —_ 


that such objection'was rade at the trial. 

The opinion already expressed in felatién 
to the plaintiff’s right under the pleadings, to 
except to any illegalities in the evidence, dis- 
poses of the second of these positions. 

In regard to the first, we think both law and 
practice opposed to it. Our statutes, which fe. 
gulatethe mode litigants should pursue in 
bringing their respective allegations before 


tribunals of justice,.provide only for peti- 


tion and answer, and direct a trial on théim a- 
lone. The circumstance of matter being plea- 
ded in avoidance, has never been considered 
as offering an exception to this ‘rule. Experi, 
ence has satisfied us, that notwithstanding this 
mode of practice has sometimes énabled one 
party to surprise another; the inconvenience is 
nothing in comparison with that, which would 
~ result from entangling suitors in the mazes of 
special pleading, and that the remedy by new 


Mriban. 
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 East’n. District. trial affords ample. relief if the parties, are ta- 
Feb. 1825. 
.ev-~~ ken unawares, by matters being opposed to 


— 


ibaa. 





them without previous notice. . The defendant 
praying judgment i in his favor for the balance 


that might be due, cannot change theopera- 


tion of . this general principle. It was said dn 
argument, that this demand made, a new suit, 
and that an answer to it could not be dispens. 
ed with. Ifthat be true, then the defendant 
should have taken judgment by default, afid 


the cause has been tried without issue joined. © 


This circumstance alone would compel us to 
remand the cause, if we agreed with the coun- 


_sel of the appellee. But we are of a quite dif- 


ferent opinion, we think the contestatio litis was 
well formed by the petition and answer. 
Conceiving therefore, that all objections 
were open to the plaintiff, we are satisfied. that 
the kitts pendencia, which is proved by the defen- 
dant’s answer, wasa good exception; and that the 
court below should not have received evidence 


“of matters and things that. were then pending, 


and as we_ now see, were since tried and de- 
cided in another cause. 

As the cause was submitted to a jury, it must 
be remanded to be tried on legal evidence. 

If is thérefore ordered, adjudged and de- 





oie nap ate iglate gts 











sensing abet 

















ae od 





OF THE SsTATELOF LOUISIANA. 365 


creed, that the judgment of the district court East’n. District. 


‘eb. 1825. 


be-annulled, avoided and reversed. And it is ra a ; 


farther ordered, adjudged and, decreed, that ?™2<* 
the case’be remanded to the district court, with "4" 
directions not to admit the matters and things — 
contested in the case of Millar vs. Pierce to be 

given in evidence in this—the appellee paying 


the costs of the appeal. 


Hennen for the plaintiff, Carleton + oR the de. 
fendant. . 


ee 
ALLAIN va. CORNAUX & AL. . 


Appeat from the court of the fourth district. «JF the case — 
> , . ly on a question 
Porter, J. delivered the opinion of the ¥%<:"4 


there is a ver- 


court. The objeet ifvcontestation between the jest 
parties in this suit, is the righfof property in a P*n**sr 


peals, without 
certain note or obligation. ‘The petitioner al- Toy tacit 
leges, the payee, Valleré Comau, endorsed and Wiites for 


delivered it to him in his life time, for a valu- "* 
able consideration. The defendants assert it 
belongs to them, on the ground that tlie trans- 
fer to the petitiongr was made by their ances- 
tor, with the intention of defrauding them. 

The matters at issue were submitted to a. 
jury, who.found for the defendants. No motion 








> 
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AZLAIN 


ine - 
Cerwaux, 
& at: 






pats. Diswiet. Was made for a new trial. The plaintiff ap- 
-pealed at once to this tribunal, and has con- 
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tended here—that the evidence ‘does not sup- 
port the verdict—that judgment must’be’ given 
for the plaintiff—or that at all events the case 
must be remanded to the court below to be 

The practice of this tribunal ‘has uniformly 
been to pay great respect to the decision of 


‘that of the first instance, on questions of fact; 


from a conviction that in matters of this kind, it 
enjoys advantages for the investigation and dis- 
covery of truth; that*we do not possess, .This 
confidence has been extended further, in rela- 
tion to caiises tried on issues of fraud, than any 
other; because parties who intend to deceive, 
generally clothe themsel¥es»in the garb of ho- 
nesty, and folléw implicitly the forms of law; 
and no other means’ of detection is left but 
those which are furnished by the presumptions 
which result from the situation and character 
of the parties, and the circumstances con- 


nected with the transaction. Notwithstanding - 


4he very able argument by which we were 
pressed to distinguish this case from others 
heretofore decided on the same principle, we 


are unable to find any satisfactory ground: to’ 
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make it an exception. The evidence, though Ex’x, 


~ not’ eonclusive, creates: a ‘strong presumption 


that the plaintiff paid no valuable considera- 
tion for the.note;: -butreceived it to aid: the de~ 
ceased, in the gratification ef the unfortunate 
hatred which :he entertained: omens easel 
child, in the latter days of his life. We-believe 


Feb. 1825. 
aun A 
— 


Contre: . 
& at. - 


the verdict of the jury has done justice. ‘Fhe” 


proof-on which they have found for the: defen- 
dants is,if there be any difference,stronger than 
that on which a jury inithe*case of Reeves vs. 


' Martin, inferred fraud, and’ in which case we 


refused-to interfere: .fnte: 22, — ” 


‘ eal . 
It is therefore ordered, adjudged and de- 


creed, that the judgment of the district court 
be affirmed with-costs. > | 


Whitefor the plaintiff, Watts & Lobdell for the 


defendants. oe 


FORSTALL & AL. vs. FORSTALL. 
_Appeat from the court of Probates. 


- Porter, J. Asliceued the opinion of the-court. 
This appeal has been taken from a decree 


When it ap- 
pears from the 
will, that it was 
read in presence 
of witnesses, it 
matters not 
what way this 


| of the court of probates, homologating the last: ene ex 
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: _. East’a. District. will and testament of Cecile’ Forstal, af. Ww. G 
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The question presented ‘for our decision, is the 
same as which arose:in the case of Seghers vs. 
Antheman, f. w. c. The reasons upeh which 


our opinion was ;founded. there, are given ‘at . 
length; and.we deem it unnecessary to enter © 
again into the general principle, -which ought ; 
_ to govern courts of justice in cases of this kind. 


We have attended with much attention to the 
argument of the counsel for the appellant, but it 
has produced no.change in our opinion. We 
think if itresult from an examination of the 
whole instrument, that the will was read to the 
testator im the presence of the witnesses, that 
it is immaterial in what words that idea' is con- 


- weyed. 12 Martin, 639, vol. 1, 73. A 


-It is therefore ordered adjudged and -de- 
creed, that the judgment of the court of pro- 


‘bates be affirmed with costs. 


Seghers tor the es Denms for the de- 


fendant. “ 
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INGREM § AL. vs. INGREM. ye teas 
hile from the eosin of thethird, district. mw 


Porter, - delivered the opinion of the court. Incnem. 


The petition states that Ann Stokes, and J ames , | ee 


of full 


Stokes, her husband, Arthur Ingrem, ET ngs may or 


Ingrem, and John Ingrem, are heirs of Alexan- parish or dis- 
ct court. 


der Ingrem, late deceased; and that the*three “a —— 

last mentioned, are represented in this suit by age 

James Stokes, the husband of Anne. beg aw 
That William Ingrem, the defendant, on the <lsimsecurity 


against vendor’e 

13th day of November, 1821, made his certain tie. 
note, or obligation, by which he promised to 
pay one William Nash, or order, the sum of 
$2,430; which note the said Nash has endorsed, 
and transferred to the” petitioners. And that 
the said defendant, on the same-day, made his 
other note for $108, payable to the petitioners, 
by reason of which he has become indebted to 
them in the sum of $2,538; which, though often 
requested, hé has refused to pay. Judgment is 
prayed for this amount, With interest and costs, 
and such other relief is asked as the eae 
may be entitled to. 

The answer adimits the execution of the 
notes, but avers, 

VoL. 11. (N. 8.) 47 
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1. That the*respondent is one of the heirs 
‘of Alexander Ingrem, deceased, and jg entitled 
to a credit of one-fifth of the amount of his estate. 

2. That on the Ist. day of February, 1822, 
the defendant paid to Arthur & Cordner In- 
grem, the sum of $400, and on the 5th June, 
1823, to Cordner, another sum of $329, and 
that he also paid to the parish judge of Fe- 
liciana, the sum of $70. 

3. That Cordner Ingrem has been constitu- 
ted the agent of defendant, to collect monies for 
him; and that he the said Cordner has received 
a considerable sum, for which he must ac- 
count, and credit on the note sued on. 

4. That the sale of the slaves was illegal, 
being made without preper authority. 

The court below decreed, that one of the 
plaintiffs, viz: Ann Stokes, recover of the de- 
fendant, the sum of $507 60 cents, and that the 
cause be continued as to the other plaintiff. — 

The defendant's counsel moved to arrest the 
judgment. First, because the plaintiffs were 


joint heirs of Alexander Ingrem—that the mo- 


‘ ney sought to be recovered is on a probate sale, 


and that there cannot be a judgment in favor of 
one heir, without a general liquidation of the 
estate. 





Sai sas Se" 


- ‘ Sue: Pe ee esa 
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, Second. Because; this action is in effect & East’a. Distiiot 
Feb. 18253 
; suit of partition and liquidation of an estate = 


: among heirs, of which the court had not juris be og 
diction. rails 
( The court overruled the poten and the de- 7” 

; fendant appealed. 


The appellant has relied in this court on 
the same points made by him in that below, in 
arrest of judgment; with the additional aver- 
ment, that the defendant has not acquired a 
legal title to the property for which. the notes 
sued on were given. 

The first of these objections to be considered 
is, that to the jurisdiction; for if this, be found . 
sustainable, it precludes the examination of any 
other. We are unable, however, to perceive 

any grounds on which it can rest. There is 
neither averment nor proof in the whole record, 
that the heirs are minors, or that this estate was 
administered by a curator or executor—or that 
the succession was accepted with the benefit 
of aninventory. Heirs who are of full age, and 
who receive an estate purely and simply, may 
sue and be sued, in any of our courts of ordi- 
1 nary jurisdiction, that have otherwise cogni- 
zance of the cause. Neither the provisions of 
: the civil code in relation to the administering 

















972 
Eastin District of éstates; neg the:reasois en which these pro- 
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visions were founded, have any application to 
them. Theeffectof an acceptance, pure and 
simple, is to make the heir, wethout the authori- 
zation: of" justice; seized of all the. goods, ‘rights 
and actions of the deceased, on the charge of 


 payingthe debts: He-is:net obliged to make 


an invéntory: He becomes therefore owner of 
the -propesty inherited, and. responsible in his 


personal) capacity, for-alldemands against the — 


succession. ©. Code, 162, 73 & 75. 

The second is, that this is: an action of par- 
tition) and, liquidation of an. estate, and that 
thene cannot be: a judgment in favour of one 
heir, without a final: settlement of it. If this be 
an action of partition, we see nething which 
prevents: us.giving judgment as such, and de- 
Cbeeing to each heir his portion. There is no 
suggestion in‘theanswer that there is any other 
property te partake, and allparties concerned 
ane befove the eoart.. The decree of the court 
below seéins to have made:a just division, and 
we'can discoverne begal ground to set it aside. 
Phe defendant, by giving his negotiable note, 
farnished the plaintiffs, who are the endorsees, 


with: the right to bring the suit m* the: form 


in whieh’ it wad: instited. The equitable 
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defence let m, canndét.extend the defendant’s East'n. Disttlet. . 7 

rights beyond: the: facts digtosed rm: the evi- pe eo 3 

dence.» : fin “or 
The last shiiitiegil is, ‘that the defendant ae ell 

not a good title tothe property. purchased, and 

that security: should be given to warrant the 

right toit. This:we think quiteunnecessary.in 

the present ease. There is no title'set‘upin a 

third party, and the judgment ‘inthis suit will. 

amountte a complete confirmation’ ofthe sale, 

and preclude: the possibility of the plaintiffs 

hereatter-contesting it: 


It is therefore ordered, peeked and de- 
creed, that the judgment of the district court 
_be affirmed, with costs. 


Preston for the poe ehewnie: ee 
the prgncenerartit meri . 


* ts id 


NABAvs. CARLIN. * sal 
Appear from the court of the first district, An averment 


that the obliga- 
tion has been 


Portér, J: delivered thé opinion of the diecharged. dis- 


‘court: The only question preséntéd ‘in’ this Piaintft with 


proofofits exe- - 


case; is; whether the defendant admitted: ‘the cution. 
arecution of the note sned' on: ” 





“4 
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; East’n. District. It contains a general déhial, and a plea of 


~~~» payment of interest, at a usurious rate to an 


NABA 
vs. 
Carin. 


amount greater than the principal of the note. 
The judge thought this allegation amounted to 
an acknowledgment of the instrument sued. on, 
and gave judgment for the plaintiff, the aver- 
ment in regard to the usury not being proved. 

- The defendant appealed, and now contends 
that there was error in this decree, as the ju- 
dicial confession could not be divided, and 
that if the answer be taken as an acknowledge- 
ment the note was executed, it must be re- 
ceived as proof it had been paid. 

We ‘have frequently decided that pleas in- 
consistent with each other could not be plead- 
ed under our law, and that when the general 
issue and payment were presented asa de- 
fence, the former would be considered as waved. 
It is a principle well known to all, that when a 
defendant is cited to answer in a court of jus- 
tice to a petition, what he does not deny, he 
admits. It is on this ground that an averment 
that the obligation has been discharged, has 
been held. to render it unnecessary for the 
plaintiff to prove it once existed. It is the 
want of a denial, that furnishes the ground for 
judgment, not the plea by which he relies for 
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7 his discharge: they cannot be divided, but they East'a. District. 
do not present the ‘conéestatio hiis on a point een 
not put at issue by: them. me 


vs. 
CaRLIn. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the — court 
be affirmed with costs. 


Seghers for the plaintiff, Hennen for the de- 
fendant. 


se 
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SYNDICS OF MENARD vs. PIERCE & AL. 





. , The power ~ 
Apreat from thé court of-probates. oLenatiniaed 


' join their own 
Porter, J. delivered the opinion of the court. Writ doce not 
This cause has been already before this court, ‘pene: ° Pic, 
and a decision was given which reversed that ‘! the w ee 
ofthe court of probates, on the ground that > 
one of the parties wanted the capacity ‘of cot ‘hen that 


where the con- 
standing in judgment. See Vol. 1, 62. eae 
The case has now again returned here. The {¢ {tera ana 
facts are fully given in the former opinion ren- °°" 
dered, and it is unnecessary to repeat them, 
indeed a minute statement of them all would 
only serve to obscure those on which the cause 


really turns. 
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The proceedings originally commenced in — 


the court of probates in relation to the estate 
of one Alsop, for which Rust had been appoint- 
ed curator. Having failed to comply with the 
duties imposed on him by law, Menard, who 
was his surety, applied to the court, settled the 
estate, paid its debts, and obtained judgment 
againet the curator for $2040 90, with a subro- 
gation of all the rights of the estate upon the 
latter. = 

Before Menard could carry the judgment in- 


to effect,"Rust failed, and obtained a stay of 


proceedings. Notwithstanding which Menard 
persisted in issuing execution against him. In 
virtue of one of these executions, certain obli- 
gations. were seized and advertised for sale. 
The appellees on ascertaining this fact, ap- 
plied to the court out of which the execution 
had issued, namely, the court of probates, and 
obtained an injunction against the sale of the 
obligation seized;.on the ground that it had 
been regularly assigned and transferred to them 
previous to the failure of Rust. 

Before any examination could be had in re- 
gard to the validity of this pretension, the exe- 
cution on which the obligations were seized 
was set aside on a rule taken by John Rust, the 
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insolvent; from this decision Menard appealed fast’n, District. 4 
to this court, which reversed it, on the ground fread 4 
_ that Rust had not the legal capacity to appear SYfPNSS™ - 
in court, and that consequently he.-could not 
originate any proceedings on which a valid 
judgment could be pronounced. ; 

As soon as Menard’s syndics returned with 
this judgment to the probate court, they pro- 
ceeded under another execution to seize and 
sell the obligation, in respect to which they 
had been previously enjoined. 

The appellees applied to the court ‘of pro- 
bates to. punish the appellants for a contempt 
of its authority.. The court on hearing this 
motion, declined inflicting any punishment. on 
the parties, but expressed an opinion that the 
whole proceedings of the latter had been ir- 
regular; declared the execution void in both 
its application and effects,” and directed that 
the rights of the plaintiffs in injunetion, should 
be tried on the merits. 

This trial was subsequently had, and the 
court heing of opinion that it had no further ju- 
risdiction of the cause, except to maintain the 
injunction. against the disposal of property 
which belonged to an insolvents estate, direct- 
ed the parties to go betore the district court for 

VoL. 1. (N. Ss.) 48 
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a final settlement of their rights, each paying 

their respective costs. ‘ 
The ‘syndics of Menard.for he too has become 

a bankrupt since the commencement of these 


proceedings, have appealed from botlr these 


decisions, and in this court have made the fol- 
lowing points: 

1. The court of probates had no jurisdiction 
in the matter, as it was not the bond itself 
which the appellees claim as their pretended 
property, but only the right title and interest of 


John Rust in the said bond that was seized in 


this suit. 

2.. The injunction was virtually dissolved by 
the jadgment of the supreme court on the for- 
mer appeal in this case; as it appears from the 
bill of excépttons inthe same, that both the 
court below, ard the appellees, had made the 
fate of the injunction to-'depend upon that of 
the judgment, which had set aside the writ it- 
self. 

3. There must ‘be jiitigment’’ in favor of the 
appellants on the merits of the injunction, as 
the allegations of the appellees, on which the 
same was granted, are unsupported by evi- 
dence. 
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I. Wedo not see how the jurisdietion of the Eastn. District, _ 
court of probates was affected by the distine- pnt ar : 
tion attempted to be drawn between the'sale St#pts/or = 
of a note, payable to A. as his property, nose eas 
and the sale of the right, title and interest,.of 
i A. to the note. The jurisdiction which the 

3 court had, was derived from the power which . 
all tribunals possess over the writs ‘which they 
issue, and not from the species of bal on 
which the execution was levied. 

II. The second poinf appears to us equally 
untenable. The counsel has referred to a bill 
of exceptions in the former record, to shew that 
the appellees made the fate of their injunction 
depend on the deéision to be given inthe rule — 

-taken by Rust against the appellants. We 
have examined it, and we see nothing which 
supports the assertion. It states that that day 
being fixed for the return of the rule taken by 
Menard, on Wethers & Pierce requiring them 
to shew cause why the injunction they had ob- 
tained should not be set aside; the counsel 
for the latter objected to go into it, on the 
ground that the judgment given that day on the 
application of Rust, had disposed of it. Of this 
opinion was the court, and the counsel for 

Menard excepted. 
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Now we do not see that this proves any 
thing, except that the decision setting aside the. 
execution on the demand of .the defendant, 
rendered it unnecessary to enter into an en-— 
quiry, as to the title of property seized under 
it. The reversal of this decree, on appeal, ne- 


_ cessarily revived the contest, by leaving the 


writ in force, and consequently restored the in- 
junction to full vigor. It never was dissolved. 
The necessity of using it was only suspended 
for a time. 

III. We do not see there has been any deci- 
sion on the merits. It is no where declared 
which of the parties has the better right to the 
bond. On the contrary, the judge expressly 
states in his decree, that if he were to give a 
judgment in favor of one, or“other, it might ~ 
work a prejudice to the creditors of Rust, and 
the parties were therefore sent before the 
court, where the concurso was pending. 

In addition to these points, the appellants 
have relied much in this court on the incorrect- 
ness of the judgment of the court of probates, 
declaring the writ null, both in its “application 
and effects,” when the only question before the 
court was, whether the plaintiff and his agents 
should be punished for contempt. 
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Perhaps the question was not, strictly speak- East's. District. 
ing, at issue on that application; but we cannot vais . 
reverse the judgment—for it is in evidence be- S**ptes or 
issued and levied on the property of Rust, he 
had obtained a stay of proceedings from the 
district court, to which proceedings the plain- 
tiff Menard was a party. Until this order, sus- 
pending judicial process against the defendant, 
was set aside, the plaintiff could not legally 
pursue him before another tribunal;-and the 
whole proceedings were void. The same judg- 
ment would have'been pronounced, before, had 
not the same objection of the want of capacity 
in Rust to stand in judgment, prevented us from ; 
examining, on his application, the — of | 
the proceedings. = 
_ The phraseology of the decree of the court 
below, is not so technical as might be desired; 
but it is unnecessary to reverse the judgment on 
that ground, as its meaning cannot be misun- 
derstood. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the court of Pro- 
bates be affirmed with costs, 


Seghers for the plaintiffs, Morse for the de- 
fendante.. 

















fore us, that at the time-these executions were Pinker ie? ; 
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East’n. District. SEMPLE vs. FLETCHER. 
Feb. 1825. 


\~ ~=s Arprat from the court of the third district. 
SEMPLE 2 


vs. = 
FiercHer. = Porrer, J, delivered the opinion of the court. 


Creditors ‘The petitioner states that he was a creditor of 
cannot attack - 


acts of theirdeb- Joseph Fletcher, deceased, in a large sum of 


tors unless they 


“are injured by money, that since his death he has obtained 
them. Hence 


they must shew judgment for it, but has been unable to have 


at sufficient 
. Propertydoes this judgment satisfied, in consequence of the 


not remain to 


= succession being insolvent. That the said 


Thelegal_ Joseph Fletcher, during his life, made a dona- 


mode of shew- 
ing theinsol- — tjgn enter vives to one Elizabeth Fletcher, then 


vency of an es- 


ool 3 living in open concubinage with him. That this 

" the probate donation is void for this and other reasons; he 
therefore prays that the property so conveyed 
may be declared part of the succession of his 
debtor, and that he may have such other relief 
as his case requires. 
_ To these allegations the defendant answers: 
That she is the true and lawful proprietor of 
the property mentioned in the petition, and has 
been in possession of the same for the space 
of two years. That the estate of Fletcher is 
solvent, and that there is certain property in 
the hands of the executors and heirs, which the 
plaintiff is bound to discuss. That all the 


other allegations are false and ‘untrue; and 
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lastly, that, Joseph Fletcher, at his death, was Past. Distrit. 
largely indebted to her for services rendered in 7) 
the capacity of housekeeper, and todischarge = **™?™* 
which debt he made the conveyance the plain- FLRTCRER. 
tiffnow seeks to annul. : 
The jadge of the-court below decided in fa- 
vor of the defendant, and the plaintiff appealed. 
The appellant has made in this court the fol- 
lowing points: 
1. That the testimony of Flecker & McRae 
ought not to have been admitted. 
2. That the donation inter vivos being made 
when the donor was tn.extremis, has no greater 
effect than a donation mortis causa, and ‘must be 
postponed to debts. 
3. That as a donation inter vivos, it is void for 
want of transcription according to law. 
4. That the donee being a married woman, 
the donation is void, for want of husband’s au- - 
thorization to accept. 
5. That the donor and donee being in adul- 
terous concubinage, he could not — or she 
receive. 
6.. That the donationis void, as against prior 
creditors, the estate of donee being insolvent. 
7. That the donation is void, being made 
with a view to defraud creditors. ' 
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For the understanding of the first point, it is 
necessary to state more particularly the act 
under which the defendant claims. _ It is a pu- 
blic instrument, by which Joseph Fletcher de- 
clares, that he had given, granted, transferred, 
aliened, and conveyed, to the defendant; the 
property therein mentioned and that she ac- 
cepts the donation. The parol evidence offered, 
and admitted on the trial, went to prove that 
there existed a consideration for this convey- 
ance; that it was a. sum which the donor owed 
the donee, and that the former had made dec- 
larations to that effect. This testimony was ob- 
jected to, on the ground, that the donation by 
the terms of the act, being a ‘pure and simple 
one, no evidence could be received to shew it 
was one of a different character. We think the 
objection a good one, and that the judge below 
erred in.overruling it. The proof received 
went to change the entire character of the act 
As written, it was a donation, purely such 
With the testimony it became a donation remu- 
neratoire, which is nothing more than a dation 
en patement. Pothier traité du vente, 607. 12 Mar- 
tin, 649. 

Nor do we think that the right of the defen- 
dant to contradict his own act is in the least 
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increased by the. circumstance of this action Tein District 
being commenced by a person not a party to wy\w 
it. The point has been already made in this “2 
court; and the view then taken of the subject, — 
} - has not been shaken or impaired by the argu- 
ment in the present case. 12 Martin, 404. 
The donation therefore stands before us, as 
one made without any other consideration than 
that of beneficence, and the right of the parties 
must besgexamined in relation to it as such. 4 
The first, second, third, fourth and fifth ob- | 


jections to its validity, are, that it is void by 





being made in extremis, for want of transerip- 

tion, from defect of legal acceptance, and from 

the parties being at the time of the grant in 

adulterous concubinage. Several of these 

questions are of considerable importance to 

the community; and there are more than one of 
them so doubtful, that it is no doubt, desirable 

they should be settled as soon as possible, by 

judicial interpretation. But they are not ne- 

cessary to the decision of this case, and we 

therefore forbear to touch upon them, The 

plaintiff, who attacks this conveyance,does not 

present himself before this court.in such a man-_ 
ner as authorises him to raise these questions. 

Creditors have no right to intermeddle with 

Vo. ut. (N. s-) 49 
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East’. District. the conveyances or contracts of their debtors, 


Feb. 1825. 
iad 


SEMPLE 
vs. 
FLETCHER. 


unless they are injured.by them. Had the 
present donor been alive when this suit was in- 
stituted, with property sufficient to pay his 
debts, the appellant certainly could not have 
established any interest in regard to his trans- 
actions,- which would have enabled him to 
maintain his action. It is net seen how the cir- 
cumstance of his death has, in any: respect, in- 
creased this right. Chirograph credigors, who 
attack the acts of their debtors, must lay as a 
ground of action, and, establish it, that these acts 
have injured them. . They cannot have injured 
them, if there be sufficient property left to pay 
their claims. Hence the necessity of their 
alleging and proving the want of effects to sa- 
tisfy the debts due them. Has that been done 
here? We think not. The evidence of this 
insolvency is furnished, it is said, in the parol 
testimony of witnesses who swear that the es- 
tate is insolvent—in the declarations of the ex- 
ecutors, when suit is’instituted on the present 
demand; and in a return of the sheriffon the 
execution issued against the executors, which 
shews that it was unsatisfied, for want of effects 


‘to levy on. 


Parol testimony is not the legal mode of 
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shewing the incapacity of a debtor to pay his i sie. 3 


debts; and the witnesses introduced here do not 
even positively swear to it. The*parish judge 
declares, that ever since he’came into office, he 
has considered the estate as insolvent—that 
the executor has deposited his papers in his 
office, but that no settlement of his accounts 
has taken place. Scott swears, that he believes 
it insolvent toa large amount. The declaration 
of the ex€cutors, taken in relation to the plead- 
ings in that case, are still less evidence of the 
insolvency; and if they were express to the 
fact, which they are not, they are contradicted 
by the averment in the. present plaintiff’s 
petition that the donor left sufficient property 
to pay all his debts. Neither is the return of 
the sheriff proof of the want of funds to dis- 
charge this debt—because the writ itself was 
illegal, and could not have been levied on the 
monies in the hands of the executors to be ad- 
- ministered. 


The incapacity of the estate left by Fletcher 
to satisfy his creditors, should have been shewn 
by a-settlement before the. only tribunal in 
which it could have been settled, in the court of 
probates; and that not having been done here, 


ad 


Feb. 1825. 

Ore. 
SEMPLE 

\ v8. . 

FLETCHER. 
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Bast, District we are of opinion the present plaintiff cannot 

wen maintain this action.” Fs. 
— We think, however, that instead of the ‘judg- 
ment being final, one of nonsuit should be ren- 


FLETCHER. 
dered. . 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed—and it is 
further ordered, adjudged and decrged, that 
there be judgment against the plaintiff, as in | 
case of nonsuit, with costs in the court of the 

- first instance—the appellee paying those of ap- 
” peal. 


Watis & Lobdell for the plaintiff, Preston ‘for 
_the defendant. 


-—f-—_— 


BUTLER vs. KENNER & AL. 


An upplica- ; oli oer 
tion for a jury, Appéat from the court of the first district. 
comes too iate, 
when the court 2 aa 
isabout to pro- PorTER, J. delivered the opinion of the court. 
nounce judg- b zs 
ment for want ‘T‘his case was before us a few days since on. 


mananwer the reeord brought up by the appellee. It 
1s now again presented by the appellants. 
There is neither statement of facts. bill of 
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exceptions, evidence taken down by the clerk, Pau. Diets ‘ 
nor certified by the judge, nor agreed on by nw 


the parties; nor error of law appearing in the 
proceedings. 

It has been suggested that ‘the latter ap- 
pears, in the cause being decided on by the 


court, when the pleadings required it to be 


tried byxa jury. 

There is no foundation for this objection. 
-The case originated on the 17th of July, in an 
application of the plaintiff to issue an execu- 
tion on that part ofa judgment which had not 
been enjoined; on the 26th it was called for 
argument, and continued by consent of parties 
until the 31st. On the 31st it was, on motion 
~ of the defendants, the plaintiff’s ‘counsel con- 
senting; laid over to the 7th of August. On 
the day last mentioned, the defendants not ap- 
pearing, it was submitted by the plaintiff without 
argument. On the 28th of the month the court 
gave its judgment, -and on the same day after 
two continuanees, and the court either had, or 
was ready to pronounce its judgment, the de- 
fendant filed an answer and prayed for a jury. 
This the judge, in our opinion, most properly 
disregarded. The application to change the 
mode of trial came too late. 








Kanwen & av. ; 
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s vs. 
Kenner & at. 


‘ 
a A second 
- writ offi. fa. 
- cannot be is- 
' sued until the 
_. first is return- 





CASES IN THE SUPREME COURT. 


‘We see nothing which will permit us’ to re- 
fuse the plaintiff’s demand, that the judgment 
of the court below should be affirmed with da- 


mages. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs, and ten per cent dama- 
ges on the amount for which execution was or- 


‘dered to be issued. 


Hennen for the plaintiff, Grymes for the defen- 
dants. 


—=>—— 


MACKEY vs. TROSTEES PRESBYTERIAN CHURCH. 


Apprat from the court of the first district. 


Martuews, J. delivered the opinion of the 
court. This isan appeal from a judgment ren- 
dered by the court below, on a motion to set 
aside and annul an execution which had issued 
on a judgment obtained by the plaintiff and 
present appellant, against the defendants and 
appellees. 

Therecordshews that a fiert facias had issued 
previous to the one which forms the subject of 
the present dispute, and had been returned by 
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the sheriff, executed by seizing in the hands pan, Di. 
of Mr. Hall, agent for a certain lottery, the geet emg 


monies, goods, chattles, and other property © M4cx®x 


which he might have, belonging to the defen- ,'2st™=s 























PRESBYTERI- - 


dants. , AN CHURCH. : 


It does not appear that any disposition was 
made of the property thus seized, before the is- 
suing of the second writ, which was quashed by 
the district court. To allow seizure after sei- 

gure under execution, at the whim and ca- 
price of plaintiffs, without any attempt to 
sell the property first taken by the sheriff 
for the purpose of satisfying judgments, might 
lead to extreme oppression on defendants. 
Such a course of proceeding, is, in our opinion, 

Mot tolerated by law; and ought to *be arrested 
as soon as possible. The. court below, there- 
fore acted correctly, in sustaining the defen- 
dants, motion, and quashing the second writ. 
See 2 Martin’s Dig. 168, 2Bacon, 719, 720, 
and 717. 3 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Morse tor the plaintiff. Hennen for the defen- 
dants. . 
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Bast’n: District. SHAW & AL. vs. THOMPSON. 
Feb. 1825. 


Apprat from the court of the fourth district. 


Tompson. Porter, 3: delivered the opinion’ of the 


Ifthe inferior. court. This is an action on a promisory note; 
court discove ‘ 
that an order iven i Ww Arai 
iprea by ” judgment was given in the court below against 
sro wet it aide, tH defendant and he appealed. 


may set it aside. 
Defendant ‘The case comes up ona bill of exceptions ta- 


> cannot call in 


watt a ken to the opmion of the district judge, order- 


Plaintiff, to ing an interrogatory propounded by the de- 


~ae vay ag fendant to the plaintiffs to be stricken out, af- 


s He. ter he had directed that it should be answer- 


ed. The correctness of this proceeding will 
be best tested by examining the pertinency and 
legality of the interrogatory; for we conceive 
there can be no doubt that if the inferior court, 
discover that an interlocutory order rendered 
by it, is erroneous or improper, it may cor- 
rect the error by setting such order aside. 

The interrogatory propounded, was wheth- 
er the plaintiffs, previous to the inception of the 
suit, had not transferred the note sued on to 
a third party, and whether they were now 
owners of the same. 

We had occasion to examine and decide 
this point a few days since, in the case of 
Banks vs. Eastin. Ante 291. The argument of- 


~ ome 
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4 


fered in this, presents no new view: of the sub- East’ Disteiot! 


| ject; and we see noreason to change the opinion er en 


there expressed. The suit appears to have been 
’ brought, by the persons having the legal’ inte- 
rest in the instrument sued on. Whether they — 
were the owners or not, was a matter with 
which the defendant had nothing to do; as the 
judgment here, formed res judicata against any 
other. who might hereafter have claimed an in- 
terest init. Inthe case of Moore vs. Maxwell & 
al. vol, 2, 249, the plaintiff, by his own shewing, 
had neither a legal or equitable interest in the 
note sued on. 


-It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Grymes, Watts, and Lobdell, for the plaintiffs 
Dumoulin for the defendant. 


ae 
BOUTHMY’S HEIRS vs. DREUX’S SYNDICS. 


Aprea from the court of the first district. 
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Peete nbs 


sop et a ee 
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ee ee. e 


“— © patie 


ment of the in- 
Porter, J. delivered the opinion of the court. ferior court 


A re-hearing was granted in this case, in con- the appellant. 
sequence of the court doubting the correctness 
Vo1. 111. (N. s.) 50 
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~ East’n. District, of 8 much of its former judgment, as directed 


Fe. 1825, 
Ve! 


BouTumy’s 
HEIRS 
ve. 


Drevx’s SYN- 
- ferior court contained no reasons, and must 


- therefore be reversed. This will give the costs 


DICSs. 


the appellants to pay costs.. They have now been 
heard on this, and’ the other points formerly 
made in the cause. The judgment in the in- 


to the appellants. Although we are satisfied of 
the correctness of the decision of the inferior 
court onthe merits, and that it is our duty to 
confirm it for the reasons we have expressed in 
the first opinion. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court be 
annulled, avoided and reversed—and _pro- 
ceeding to give such judgment here as ought to 
have been given in the court below, It is or- 
dered, adjudged and decreed, that the injunc- 
tion granted on the petition: of the heirs of 
Bouthmy, against the sale of the insolvents 
property be, and the same is dissolved. The 
appellees paying costs in this court, and the ap- 
pellants those of the first instance. 


Seghers for the plaintiffs, Morel ad Canon for 
the defendants. 
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° GUIBERT vs. HERPIN. ’. -East’n, Districts 
Feb. 1825. 


ay 
Guiserr 


Appeat from {he court’ Sithe first district 


Martw,J. delivered the opinion of the court, Hmnrm: 


The defendant issued for an amount of $338 Thecuratrix — 


N who gives mo- 
which the plaintiff charges she gave him to de-ey {o ¥ ind 
fray the deceased’s funeral expenses.. He tste,maysue 
pleaded the general issue, and that if he did ye ee: 
receive the money, he has a-right)to retain # orm a 
for a debt due him-by the deceased. | + a: i 

There was judgment for the plaintiff for 825, Pe™#"- 
the court being of opinion he had received | 
$208 only for the funeral expenses. - The 
other $100 being paid him on account of his 
debt. He appealed. 

The only question is whether the defendant, 

‘having proved that a much larger sum is due 
than the $125, there ought not to have been 
judgment in his favor. 

In the present action the plaintiff had no 
need to call herself curatrix ofthe estate.’ She 
might have sued in her own right. Had she 
done so, it is clear her husband’s debt could not 
have been pleaded as a set off. 

Can it be shewn the cause of action arose 
after the husband’s death? The parish judge 
correctly decided it could not; for it is only 
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Eastin. District. payable a pro rata of the funds of the estate, 
. “rm the curatrix cannot pay it, without payment be- 


Gomert ing ordered contradictorily with the other cre- 


Hzar. ditors. It must be sued for, and liquidated by 


the court of probates. Werte the defendant 
sued for a debt originating in the life time of 
the deceased, he might well contend that it had 
been extinguished de facto by the debt after- 
wards created by his debtor, or that the cre- 
ditor was bound to allow as a set off, an ear- 
her debt of his. - 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the Pagieh court be 
affirmed with costs. 


Moreau Lislet tor the plaintiff, Grymes for the 
defendant. 


ee 


SEYMOUR vs. COOLEY. 


= i paish §Appeat from the court of the fourth district. 
ju ge, as such, ; , 


. ' 
cannot receive 


ob aad Martin, J. delivered the opinion of the court. 

mowledgment. The plaintiff claims a tract of land, purchased 
A private : 

deedacquires from General Lafayette, to whom it had been 

no authenticity 


ro eae granted by the United States, on the 25th 


ed's 1513, wa Of March, 1813. The defendant sets up a title 


Pre 


; 
¥ 
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_ by conveyances in 1806 and 1809, from per- East’a. District. 4 


sons whose right was formally reported on by < = oa 
the land commissioners of the United States, on cn “ 
the 22d of March, 1816. - . _. Cooney. 
There was judgment for the er and the ap sence 
defendant appealed. ——— 


‘The plaintiff produced the patent of the Uni- °* 
ted States to General Lafayette, and his con- 
veyance, as stated in the petition. 
The defendant offered in evidence, ; | 
1. The copy of a private sale, by Mrs. Bou: . + 
gant, to him, of part of the premises. Under 
the sale, are two certificates from the judge of 
the county court, and a justice of the peace, 
attesting—the first, the possession of the ven- 
dor for twenty-five years; the second, that her 
late husband had a grant for thirty-five years; 
that he devised them to her, and that she pos- 
sessed them till the sale. The. parish judge 
certifies the acknowledgment of the sale by the | 
vendor, and orders it to be recorded. 7 
The reading of the sale was objected to; the | 
objection overruled, and a bill of exceptions | 
was taken. 
The sale was a private one, and therefore re- 
quired legal proof. Its acknowledgment, 
certified by the parish*judge, would be evi- 
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East’a District dence; if acting in his capacity of a. notary pub- 


Ll lic, he had been attended by two witnesses, and 


SEYMOUR 
vs. 
CooLex. 


had caused the vendor to subscribe his acknow- 
ledgment. Asa judge, he was without autho- 


rity to receive, or certify the vendor's ac- 
- knowledgment. 


The certificate of the judge of the county 
court over that of the justices, could not be re- 
ceived. 

The certificate of the parish judge ordering 
the record, and the subsequent averring the 
fidelity of the copy, add nothing to the authority 
of the title. We think the judge erred in re- 
ceiving the documents as evidence. 

2. The copy of a sale made by the same 
person to the defendant of part of the premises. 

It was objected to, because the execution of 
the deed was proven no otherwise than by a 
signature of the justice of the peace, before 
whom it purported to have been executed. 

We think it ought not to have been received. 


_ The sale was a private one—the signature of 


the justice gave it no authority—and the act 
did not-acquire any, by its being registered. 
Marie Loutsévs. Cauchoix. 11 Martin, 243. 

3. A copy of the report of the land commis- 
sioners of the United-States was next ‘intro- 
duced. Its date, March 22d, 1816. It is a fa- 
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vorable. report: of the defendant’s Claim to land. East’s. District. @ 


Feb. 1825. . 


purchased from Mrs. Bougant.. It states that nw 


the claim had been before the late board, who 
had rejected part of it, on the ground that it 
had been abandoned by the late proprietor; the 
other part is said not to have been acted on, 
probably from oversight. 

4. A list of claims favorably reported on, 
including the defendant’s. 

These two last documents we think were le- 
gal evidence. The copies are from the regis- 
ter of the land office;and their contents are per- 
tinent to the case. ’ 

But the defendant is unable to connect his 
right, with that which he urges to result from 
the favorable report of the officers of the United 
States. Yet if this report shewed a complete 
right in another person, as it would shew a title 
out of the plaintiff and his grantee, the defen- 
dants possession could not perhaps be disturb- 
ee 

But the date of the report is‘of March, 1816, 


and. the general’s patent of the same month, 


1813. Giving to the report the full effeet.of a 
complete grant, the grantors.had no mena any 
interest to gramt in the land. 


It is therefore ordered, adjudged and de- 


SEYMOUR 
vs. 
Cootey. 
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z aes District suits that. the judgment of the district court 


ww be affirmed, with costs. 


SEYMOUR ; 
Cooung Derbigny, for the plaintiff: 
—_— 


GUIROT vs. GUIROT’S SYNDICS. 





A minor, not 
emancipated, 
2 cannot bind 
himself, unl . v8 
- the contract has Martin, J. delivered the opinion of the 


hanes ‘ohis court. The plaintiffclaims from the estate of 
his mother and curatrix ad bona the balance of - 

| his estate in her hands, at the time of her fai- 
4 lure, and his share of the property of the com- 


munity, which existed between his father and 


Appea from the court of the first district. 





her. 

He had judgment for $6,669, interest and 
costs, as a privileged debt for the balance i in 
her hands, for one half of the value of a negro 
woman, and forcertain notes proceeding from 
the sale of a house and lot, belonging to the 
community. The syndics appealed. 

The record shows the following facts. 

The insolvent, on the death of her husband, 
the plaintiff’s father, was appointed ‘his cura- 
’ trix ad bona. The property of the community, 

having beeninventoried, remained in her hands, 
without any adjudication. 
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he plaintiff was sixteen years’ old at his Pat, Dit. 
fathér’s death, in December, 1819, and remain- wnt ; 


ed with the insolvent from that period till June; 


GuittoT 
vs. 


1822; acting as 4 clerk in her gtore, his labor G™™or's sxx- 


being in value equal to his maintainance. » He 
was now sent to the Spanish main with a quan- 


tity of goods, invoiced at $3,700, a venture to } 
~ be Bold for the account of bis mother and Cam- 


pandon, with whom she was then in’ partner 
ship. Soon after, on a dissolution of this part- 
nership, she took these’goods'on her account. 
In September, 1822, the’ plaintiff being still on 


the Spanish main, she sent him apother parcel 


of goods to be sold forjher account, invoiced at 
$4,400. In February, 1823, she made a ces- 
sion of her goods, rs. 

A mortgage creditor ber.of the community, ask- 
ed adivision of the house and lot, by which he 
was secured, in 01 r er that bythe sale of the 
plaintiff ’s half, he might: be paid the-one half 
for, which the latter was bound as heir to his 
father; when his curatot a ad lites instituted a suit 
against the syndics for the division of the pro- 








_ perty of the community,’ ‘and the payment of the 


balance due by the insolvent, as curatrix ad 
bona. ; 

The syndics alleged that the plaintiff owed 
VoL. u. (N."s.) 51 
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ina Dit to their, insolvent a large sum for sundry oi a 4 


J 














~~ vances, and for the price of the goods by hina” 
. toner ‘sold, on the Spanish Main, which they conten i 
fF  — -Sumer’s sx ded he ‘had purchased, as appeared by ¢ he 


books of the insolvent, kK 
The, plaintiff, being in the meanwhile re-_ 
turned, filed a. supplemeiital petition, stating» | 
the goods were in bi hands, as the insolveht’s — 
agent; that his failure’ had..occasioned. their 
seizure, and the consequent costs had absorb- | 
ed their value, according to his account, which. : 
he annexed to his petition. , ca 
We think the district court acted ‘c F, 
in rejecting the claim ofthe syndics. ‘There ; 
is no legal evidence of a purehase ofthe goods 
by the plaintiff, He was incapable of binding. | 
himself by a contract, being,» minor. Civil | 
Code, 264, art. 14, ‘It is'meither alleged nor | 
‘ - proven, that he.was eran ef, so a } 
= derived any benefit by. i 


| It is therefore’ ordered, adjudged: and de- : 
. creed, that the judgment . of the district court © 
be affirmed with costs. © 


Moreau for the plaintil Mor for the defen _ 


dants. 
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. | HENDERSON, vs GRIFFIN. a 
ie Appeal from oe court of the first district. bend 

nent 


me 
“Manemned. delivtived the opinion of the court, Garrem, 





ee The plaintiff. demands the amount of a note Pe inpech has 

. | of the defendant, and of an.order whieh. the recover frm | 

‘i latter gave him; there was judgment for the Salone 

* plaintiff on the plea of the general issue, and notice. 
e- | _ the defendant appealed. “sid oA sha udgment | 
ng | Four documents appear to have beer put.on payment, if a a 
Ys | file m the district court, and copies of them eo awit mh the 
oe Ae come up in the record, “ Pie . 
bh. | 1. The note sued on. . * 
ch 2. The order, which. 1s for,$179 the amount 

of an execution against Hanna. . 





3. Anéther order for $118 the amount ofa 
ol ig jedgment against Stephens.  ~ 

iy 4. The plaintiff's receipt for the last order, 
the amount of which he eapees credit for, on 
i the note. 

All these: do¢uments anpieie to haye been 
ot duly,proven,, and no objections made to the in- 

troduction of any of them... 

: Spann deposed that atthe date of the se- 
"= | cond order, there was no such judgment as the 
't 7 one therein referred to, there. was a suit de- 
- pending, but no judgment was obtained, even 


at the time the witness was examined. 
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‘Eastin Dintrict, ‘Hanna deposed that early in 1823, es re- _ 
wy-~ quested the présent plaintiff. to settle for him © 
HEsPenson the execution mentioned in the first order. He 
“i Gum, promised to do so; and shortly: after. said he ~ 
: had purchased the judgment from the present. 
defendant and taken his order ow the sheriff. d 
A short time befor March, 1823, the she 
told the witness the present plaintiffhad called _ 
for the amount of the execution, and it must” 
be paid “without delay. Five days after, the = 

witness madé a partial payment, which he saw 

credited ¢ on the execution, and shortly» after } 

gave the sheriff quantity of cotton, sufficient 4 

to cover the balance. ; 

’ Judgment was correctly given for dient | 

of the note, Bll we see nothing in the record — 

that justifies any allowance of interest before q 

the judicial demand, nor then at 8 1-2 per cent, 7 

While no-allegation was made of a demand — 

of the amount of the first order on the sheriff, | 

oni whicheit was drawn, and né'légal- evidence 4 

was-given of notice of non-payment to the de- ’ 
fendant, it appears to us judgment was errone- | 

ously¥given for the amount of the order. ] 

The testimony shews, that the plaintiff hav- 

ing undertaken to pay the execution against — 

Hanna, informed the latter he had purchased the 


\ 
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fe OE taken an order for its inten “a 



























the sheriff. From’ these circumstances it ap- 
pears clear, the order wasvexpected, by both Heron 
parties to the sale, to be paid by the sheriff, Cequee: q 

. after Hanna had satisfied the execution, Of = 
> the call of the present plaintiff on the sheriff, 
+ we have none but ‘hearsay testimony. Hanna 
| heard the sheriff say-the plaintiff had called. 
This is no legal evidence of the demand. Very 
shortly after Hanna satisfied the sheriff. ~The 

. plaintiff,without giving any notice of his call and 
avant of success, so as to enable the defendant 

to draw. the money from the sheriff’s hands, re- 








a mained inactive six months after the sheriff 
at died—yet no notice was given, and the defen- 
d | dantinever appears to have been informed of 
e q the plaintiff's expectation of payment from him, 
t.. 7 ~ qantil eight months after the unsuccessful call, 
dG on his drawee, by the service of the petition, 
r on which the present suit. originated. We 
eC F think .the “latches of the plaintiff have dis- 
2 charged thedefendant. See Hill vs. Martin, 12 


>. | . Mart; 177, where the distinction between ne- 
| _ gotiable paper, and that which is not, is fully 
aa ae into. 
it 7 » » The plaintiff has perinisted a receiglk of his, © 
q to the defendant, for an order on the sheriff for 





r.. 
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4 Bata Dit. a judgment aghinat Stephens, by which he bite 
:* aw promised ‘to credit the defendant’s note for 


ta 


\ 


$118, the amount 6f the judgment, to be read. 

His counsel contends that this receipt has 
evidently been truncated, that the space be- 
tween the words which; in its present, state, 


appear to be connected, was filled with, the” 2 


words “when received.” So that the event on 
which the credit was to be given, had not ar- 
rived at the inception of the suit, nor when 


‘Spann testified, and for aught that appears, has 


not yet happened.” Indeed the presence of the 
order in the files, and the death of the officer 
who was to receive the amount of the judgment, 
on an execution, to be issued on it, every thing 
shews, nothing-hasor could have been received. 

The $118, for which’a credit on the note is 
claimed, are the price of a judgment debt, sold 
by the defendant to the plaintiff. As vendor 
of a debt, he was bound to warrant the existence 
of it, though not the solvency of the debtor.’ 

He was bound to warrant the existence of the 


debt, such as he 'sold it, and represented it to 


exist, viz'as a judgment debt. It is in evidence. 


that at the time of the sale, and long after, the 


claim was a simple contract only; and although 
it is shewn a suit had been brought on it, yet 
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3 » 
; 


lain simile us to conclude it, has mate 
_ ripened intoa judgment. = =» | * . : 
» The vendor tay therefore résist ‘the py: 

merft ofthe price by shewing that the thing 

sold is not what it was represented to be; that 
‘delay, trouble and expenses, must be sub- 

mitted to befofe it acquires the character it 

Was stated to have; before it be res judicata, not 

a claim susceptible of being controverted; be- 

‘fore it be a debt of record, and consequently a 

mortgaged debt. 


It is hosters ordered, otedgedch and de- 
creed, that the judgment ’of the district court 
be annulled, avoided and reversed, and that 
there be, judgment sfor the plaintiff for the. 
amount of the: note, one* hundred and ‘thirty- 

' three dollars, and thirty-eight cents, but it is 
ordered that execution shall not» issue till the 
plaintiff shall deposit in the office-of the clerk 
of the district court, for the use of the defen- 
dant, the order of the latter on Andrew Glass; - 
directing him to pay. the plaintiff the amount 
of.a judgment of T. & J. Griffin, against John « 
Stephens, for one hundred and eighteen dollars 

, or thereabouts, a copy of whichis in the record — 
ofthis case, under the letter C.. and that the 
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2 


4 | Bast, Disa plaintiff and appellee pay costs th this court, 
_ ~~ and the appellee in that of the district. ¥ 


- HenpDERSON 
vs, 


Gaurrin. Preston for the plaintiff, "Waggaman for, ae 
; defendant. 
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ol “STATE OF Spe nade i 
aie phe: kee adda bersee beliebter 


Yd es a ae )  abthees ‘ . 
i ‘Fharinn DISTRICT. f diene 82: — 
ie eas) SVE gL Y Ma h 1925. 


ee | ¥ ey / Ries 
Pha) 


GOODWIN. gens oaleerlisnnsyt 
” iereay from, the court of ‘probates, tt the ‘asad 
parish and city “of New-Orleans.: al kit coptians cleat 


Porter, J. delivered the opinion of tho-court. wxjaigmant 


This suit -appegrs to’ have. grown ‘out of: the bi cot | 


decision of this Gourt in the case of ‘the: bine “renter” 
Chesneau vs. Sadler. That was: an): action i mage 
in which ‘the plaintiffs claimed certain. pro- may nee 
perty descended to them from :their «mother, se 
and which their tutor had. alienated contrary. wel 
to law. “The defendant set up title to.it under rales which go 
the plaintiff in thisease, and cited him in war- arly ch do 
ranty. The judgmentvof the court?iwas in fa- °Y ory by ve 
vor of one of the petitioners, and. against the munity of pro- 
Vox. mu. (n. s.) 52 


a 
i 





‘Dilte 4 her to, on the prosody net - 
~f Sitesi: ified the act of their tutaliN 

10 126: ae 4% the, * * 

The" petition in. ‘tie present case recites a 


peo plaintiff was entitled as devise, thid@r the will) 
of law to pre of the mother of the present defendants to a 4 
Soe a D vat at | 


eo crsing © kip aie eee 
w.. never would have miide such agreement or 
aie transaction, liad he not believed the:same to be ;. 
wie final settlement with all the heirs of his de 
Sunt powe ceased wife. ‘That inemuch a8 the said trans- f 
wot ene of the Action has not been executed in the manner ‘in- | 
facia” tended, and the same has been declared ‘ittegal 
tt ie may no HA-Void in part, at the suit of one of the heirs, q 
cat whom the:tutor represented, it is null and void | 
oY, ] vtemigntortoe thercto. It concludes by © 
Jtie-@ prayer, that the pétitioner be reinstated in all 
car his former-tights and claims relinquished in _ 
The frst vén- Said trangaction)as‘if the same. had’ riéver ta- 
in'warnaiy, ken place; that there may be a liquidation set. 
LL: 5 fraengeacosvarptore property in com 
whet ver. Munity, ‘between the petitioner and the-heirs 
| of the deceased’s wife;'and that he have such — 
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‘boxing ‘tehred il: ipereation ‘from the 


defendants’ tutor. "lee gine 
f their mother... cera Bayt: ol WH jes 
2 iat all the facts and allegations inthe 
Brive petition‘are untrue. 4) ©. 
3. That the aes under, which he claimsis 
null and void. » . ; al 
Ae Phat ifthe fetitionen de entiteds oto any 


his deceased wife, but. which pean, ithe. a 
fendants deny to haveever existed... . - 
hh: ie thadiatsepiah diledioninnie dibeaiaiani 


scription. | i 
The'court of probates was of snieniiies 


sree ini beeen 0 


sith pied | ae “ - Galena 


That the. plaintiff could vot msntinhia , 






dee sold, being 
the first ven- 

alienates 
without war~ 
ranty. 


"thing, it is only his share.in-the.profits.which _ 
j. might baye resulted from the community with 


ty added the piose of see fot sndgee | 


all the matters and things in.dispute. between 
the present parties, had been decided in the - 


case ofthe heirs'of Chesneau vs. Sadler and. gave 
nt in favor of the defendants, as incase 
of nonsuit open in eae ie Tue ped 
appealed. ©... 
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=, There ares is poe ona cto 


conten iidldanin Wl 





ns Cass tron different a see we ore ‘ 


-., his consideration, nor had 





judge on signing; declares he never took: into 





_ upon. Bills ofexceptions ite well known, do 
not lie to final judgments, and?we notice thiese, * 
only to exptess our disapprobation of théjirreg- | 
ularity, and pur hopes it wilbiigt again’ oc. 
aT a | ee | 
The ist plea, of the dota cio ithe | 
cannot be correctly examined) onl au’ engui : 





ry is gone into, in relation ‘to the origitial con- | 


tract between the tutor of the’ defendants and 
the petitioner: and the rights whighaccraéd to 
the latter fromone ofthe heirs having’sued and — 
_ Recovered part of the ‘property convéyéd in it, 
That of res judicata needs no such previous ex- 
amination, and its validity is the fret _— 
for our consideration. 

.. This court is unable to acorteiiy, be 
slightest ground in support of the decision of | 
that of the first. instance, that the matters and 
things now at issue in this cause, were decided © 
in the vase of the heirs of Chesneau vs. Sadler.—_ 
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| Jaintifts. ‘sued for certain: cdi Pate Dit 
whic hey -claimedin right of their mother, de-y _ 1 
$ ) The defendant called in warranty, Scams 4 











’ . the, tutor, and 3 ae to. defend the ae g 
“ conveyed to him. The judgment of the court.“ ~*~ | 
. ‘was, that the’ title was insufficient to prevent 4 
a we the plaintiff from recovering. ° Here, 
the plaintiff es, that in consequetice of this 
me which his vendee was. evicted, 
whe re Fa is rendered null ‘and 
id— he is thrown back on rights existing 
anterior to that transaction; and which rights, 
a ‘though not offering. a defence to the claim for 
\ pe theptoperty, enable him in turn, to demand.a | 
A | 


a 
«4 
) 






: wof the .whole succession’ of his -de- 
‘ceabed wife. Instead, therefore, of the -mat- 
ters.and things now: contested "between ‘these - 

. parties, having: been decided by that “suit— 

a they were in trath created by it, and if the 

present action has any grounds of support, they 

: grow out of the judgment in that case. rei 

. eae is 80 manifest in respect’ tothe heir / 

who sueceeded in. that action, that‘the point 
was notmuch debated by the appellees’ coun- 
sel; but he urged that the plea, appliéd at least, 
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| Bape Piast to the two defendants who failed in their at- 


wenn tempt to recover the property. For this. posi- 77 
a  Goopwas” tion we see ‘no more than that just im 
2 Hodis Cams- 


disposed ‘of. It may'be, true, that the jadg- 
ment in that case has not furnished the plaintiff 
with @ cause of action against the defendants, 
but it is clear that the obje tof thisection, and 
the matters involved in it, are: quite distinct 
from those €ontested in the former suit. i: " 

Whether the plaintiff might Bo pr 
when cited in warranty, the same claims which 
he does now, need not be: ; quire . 
fact is, he did not do so, and that is sufficient 
to: prevent ith being barred by the judgment 
there rendéted, as the mattérs and things: now 
contested, were not necessarily embraced by.it. 

‘The plaintiff rests his claim to a partition of 
the whole of the estate of his. late wife, upon 
the’ ground, that‘ the »act under which he 
claimed the property, being a partition of the 
estate in community, between him and his co- 
heir, it follows, that if annulled as to one, it is 








void’ to all the parties whd concurred therein. 


For'the better understanding of the differ- | 
ent questions" raised in this case, it is necessary 


to set out the material parts of the-act under 
which the ‘present plaintiff acquired the pro- 


ed ei the pit lion to in 
hts | under | the will, and a claim which he set 
for ‘aequests and’ gains, made during marri- 
age.” These’ difficulties ended by the parties 
entering into an agreement, by which the plain- 


tiff waved eT mente: 


claims to the succession. 
"The ‘act which evidences ‘this pmeney 


purports to'be executed by Jean Goodwin, of , 
_ , the’one'part; and N 


children of Jean Chesnean, of the other. 


- 


It states that the parties, to avoid all kinds of : 


dispute which might arise between them, in re- 


lation to the partition, of the succession of Mrs. 


Susan. Drouet, widow of Jean Chesneau, de- 


ceased, had entered into aay : 


mént— © 
That the said tutor sheuhend to pee 
Goodwin certain property therein mentioned. 


> unmvgigd 
“ led to ite exer, aw 
‘tphietmottier of the’ PP om by lat win sm : 
ind estament, gore ther harband the present aa 





q sates ° 


aw . 
a ard 


q Hers: Cand! 
NEAU. 


doned purely and ‘‘eimply’( fait ? Pabandon pa a 4 | 

simple) all and singular the pretentionis - | 
he might have on the succession ofthe dlbesk: 

ed Susan Drouet his wife, suchas acquests, and = 

legacies ‘whichrmight have been conf 


Girod i in his quality 


session of all the ne e 
the succession. *- 


This act is did't to we ¢; ~ ‘a 
transaction. Whether the former be included. n 
it or not'we will hereafter examine; but- that 
it is at all events the latter, there cannot bé a’ 
doubt; rights are claimed by one party; diffi- 


culties with regard to giving them éffect feared 


by both; property. delivered to . ‘precare na 
bandonment ‘of: em, et that’ abandonment p 


ment by which two, ia persons, for'pre- 
venting or putting an end to a law suit, adjust 
their differences: by mutual consent. It is un- 


necessary we Conceive to-go into any reasoning 
to shew, that the contract here* submitted to 


us, is most clearly within the meaning x Of this 
provision; or that the ‘plaintiff himself has com- 
mitted no error in denominating it @ transdction, 


’ 





y. well be! doubted: It seems to” 
haracters‘of one. . It wag,clear 


® te: not‘contemplate itsoiBe nad 


fe oa the agreemadbs ion 
to agoid the difficulty of paftitiy 
-* Common eects are not divided. n thi 
trary. the husband ‘reeeives”in fall pfOperty 
* that in Which ‘He o¢ id on p fr e-had a ust 
truct, and he is disebarged from the payment.? 
edie’ by-the succession, ) jy 
In.one point of view indeed the act miny be 
ape dias a partition, and is, as termi. 
“Nating, ion of prop ich existed 
between the Parties; not by Separatingythe 
things of,the estate, bat by disseveting the 
Tight which existed in them. Every act which 
Vou. m1. @. s.) 53 





gine wise “the ai. #3 welea still = mem “sf 
re and subject to division. Rd ae, at - 
, “it is in this Sense the ‘court understands: the : 


to pariition cannot rbe sengenehil: et hdene. q 
for the reason juist stated, ahd: im, order ip.pre- 
vent sation ceo ip respect lect. 


an end nm the community of pro rly existing — 
detween parties, no matter of whathature those a 
acts arey or ys what named called, arp Sang ' 


Spigkosveen Mieiaaptety 

every act by whieb: thescommuniy : 
is destroyed. - Our-code furnishes ‘us, with.ex- | 
press\authority.to the contrary.; Jpordinary 3 
partitions, it suffices to. cause -rescision, that * 5 
théte. be lesion of more | than offé-fourthpart.of 
the true-value of the shings partaken.. Butif 
this partitien is affected thtough a transaction; 9 


= 





= " ng eAp pens on 


> le She 
ov of the law,fn- ‘respect to lesion 


: onejheir in @ succession, are Ne 

i another heiff'onto a third party, must be gov. 
7 erned by thje rules applicable to. that spécies of 

_* eoriteaet, by Which thestransfer is madey-whe- 


Pitas ‘a, 


istin some ye I 
) nt authority-on it. -Werhave 
fe jodi Exposition of dawsy-which re ver. 
re in France, sold his*righ 
dit 40° a cedtheir; who failed to pay.*the price. 
= former senting to enforcethe con- 





y «Gooner partitions. . The eotint held Whe be a 
. fore one “of sale, that no other character could be 


: i. . 
. 
” 
- ‘ _o 
v a 


purposes the contraét must. be governed. 
ordinary ‘rules. Jeyrnal — ‘2, vol. 1812, q 
530. pl I: in note. Code 
Nap. 887; 888) «« fet > & f ae sah a) 
Inildinctapce’ sictaitibeiiied, unless we shut } 
our eyes on truth, and: oindulge:in fiction,’ we® . 
- cannot mistake the real character of the a€t on 4 
which this diffitulty has arisen. onde 


sa wt A mK A ob- . 


jntswich sanngeiacgatclidhakes which 
| ther had- only the usufruet-sfor life, 


tw oli in Sill property ee 
ation for .the property thus received, 


askin tiie re miaanes 
* 





Sin de a ing marriage, and: eg Goan a 
Seep t possess under the will of his Hams Cups. . % 


agreement, we look in 
wel Se ne 
défines a paftition tobe “the separation, divi, 
ee picem, : 
| ed. 
edly.” - 0. Coda 184, art 15% 
rc ie - appears to us,*an: acqui- 
ofthe plaintiff, of property 
-ahd/for which he gave his : 
\ diiadcaniedl -Such-agree- 
ment a contract of exchange, which is 
to be where «the ‘contractors give to 
one  another,one thing for another, whittever it 
be, ‘except money.” _C. Code, 370,,,1.  . ae 
signsey cilia. has his 
ee, either sue for damages, or for. the 
* thing: he gave"im exchange. Jf that. thingybe 
‘still if the: possession of the minor, by whom he 
: salaslan oppaeres agence the right. sountit 
‘ (iain brilgous to'eh exveplion, madejin 
an early stage of the proceedings, that. the 
plaintiff had no cause of action, the right being * 
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Basta: Dates vested in Sadler, he ends th pit 
Are who yas evicted ee 
i ee, enti! ot : 
o> BS ‘The ‘only ground whiol the ‘aude 
—— this objection fo rest on, isythdt abithe _ 
plaintiff has not shewn that he has paid Sadler, 
' ses oryet 8 a 


joythe thing. oT here is an exception 

rale, where the first vendee alienates Without 
warranty.” ‘Becawsehhe is:then without any in- . 
terest whatev ‘the matter; But in 
_ other case oe of action ié‘complete, the 
moment the personto whom he sold loses it by 

a superior title, “Dig. hor2t, nt, 2, 2 Cly 

Pothier, traité du vente, no. 97. 


? 
> 





the > judgment of the probate cot 
voided ‘and ‘Feverséd; ‘an _ 


* ote 


| to the cou farted 
ae g to law, the ab- 


ROS SE “¢: ) Bet? 
‘Mabe ‘aba aiLobdel Pong es 
and Appé for  neunman 


Wheres note - q 
ismade paya- = = 
be at pe 


feos! ar Hawt 
he petition inthis ro saepmaeien say x. e 

t isijustly indebted to the plaintiff in the Lind et the mee a 
Fs iim of $686, 15 ‘the amounyof a promissory *: But a failure 
note drawmand'subscribed by said.defendant ‘e tem, the 


in favor,of the petitioner, dated. New-Onleans: falledue, will 
_ January 1, 1823; payable twelve Seatehin a 


> 



















it. 



















' _ East'n sas date, as will: appear froma Gopy idonenjhion | q 


-_ Phe place of 
!* payment is ac- 
| etdental to the 
- contract, not of 
by . the essence of 
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‘w~~ Made a part of the petition, the amount feof 
Muxow the said Croghan: neglected to pay pase a 
y _Cxoenar _ bly demanded. ee ‘ 
mer the endor- 














out, except imbeing oe re 2 the. Lou- * 

bility on his) 

veryand gave judguent for Me ae wee 
This is a most contrgréttoa question, fang 


The note annexed, te with that sd 
isiana state bank. © A 
The defendant admits the inels i 4 
the petition, but denies they establish any — 
The jadge b bi e . ak yo. — 
at ate specified ‘se wt was a cod, 
on precedént to the. plaintiff’s Fight, to reco- 
former appealed. 
The case has beni iin 
ment. 
hardly any subject has been presented toltis on 
which a greater weight of autliority i is found ar- 
rayed for, and against the principle, on a Which 


‘the judge a quo decided the cause. 


s 
The following are cases. to shew, that ifthe | 
place of payment be embodied insthe note, ‘a 
presentment at the place must “ty averred;and- 
shewn, to charge the maker: 14 East, 500 
Starkie’s NP. 468. 16, East, 110. 5 Taunton,.30. 


e > 















hey se 


be aa 


“It has, however, been decided i in the cases = Oo ; 
hereafter quoted, that a demand at the place Congas: 
specified i in the instrument, is not necessary to Ce 
charge the maker. 2 Campbell,498. 4 Maule & 

Sehoyn, 150. 3 Johnson cases,71. 6 Massachusetts, 3 

524. 8 ibid, 480. 13 ibid, 566. 17 Johnson, 248, 

The difference in opinion to be discovered in 

these cases appears to be principally. confined 

to the courts of England.In our sister states the 

preponderance of authority seems greatly in 
- favor of the position that a demand at a par-' 
"ticular place is not necessary. 

There has been a case lately decided in the 

house of lords, in England, where the law on 
“this subject received a very full examination: 
The very point now before the court was much m 
discussed, though the question presented for 
decision was not the same. It arose there, be- 
tween the indorsee, and acceptor of a bill of © 
exchange. Asall the judges delivered their 
opinions, the case would be one entitléd to 
great respect as evidence of the commercial 
law, were it not for the extraordinary diversity" 
of sentiment which it exhibits. Indeed there 
VoL. m1. (N. 8.) 54 ar 
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are scarcely. two that agree on all the points 4 
submitted to their consideration. ' 3. 

It. is stated by several of these learned per- @ 
sons, that ifa promissory note be made paya- _ 
ble at a particular place; a demand at that — 
place is a condition precedent to recovery — 
against the maker; but that it is not absolutely © 
necessary it should be made on the very day 


on which it falls due, the time only being of 


importance when the indorser is to be eharact- 
2 Broderip and Bingham, 165. 

The judges who contest the necessity ‘of | 
making a demand at the place specified, and — 
who hold that the making of a’note renders the | 
maker universally, liable; in answer to this are | 
gument, declare, that they are unable to dis- 
tinguish between place and time. That if the 
former be required, so must the latter, and | 
henée they conclude, the holder would lose his 
right forever, ifhe did not demand payment on — 
the very day the note felldue. he supreme 
court of New-York, which establishes a diffe- 
rent rule, seem also to. think, that such would ~ 
be the inevitable consequence of recognizing 
the doctrine, that ‘a demand at the place is a | 
condition precedent to the right of recovery: 
18 Johnson, 246. 
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If this consequence were to follow, the re- East. 
quitting ® demand at. the placé specified, it “A iv 
would furnish a strong argument against adopt: — Menor | 

ing the rule; but we are unable to discover’ any ‘Caos. 
ground for this apprehension, and we think the 
bath A on this head clear between the obli- 
gation of the indorser, and the maker. By the 
law, merchant the contract of the former is not 
absolute, but conditional.. He becomés re- 
sponsible only on default of the maker’ to pay, 
ayd due notice being given of that default. His 
engagement is sfricti juris, and so anomalous, 
that it will neither furnish analogy for ascer- 
taining rights under other contracts, nor be elu- 
cidated by reference tolegal obligations flowing 
from'them. It is entirely the creature of com- 
mercial usage, and was introduced for the ease” 
and convenience of trade; it being considered, 
or supposed, that it was of great importance to 
the facility of its operations, that the endorser 
should have immediate notice of his liability. 
*Bya parity of reasoning it has been held by 
-some, he is discharged, if demand of the maker 
be made at any other place than that specified 
in the instrument: That question is not pre- 
sented for decision here, therefore it is impro- 
per it should be now settled, but admitting he 
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Eas:'n District, is, what analogy does his.case present, by q 
wr-~ which the obligations of the maker can be‘as- 4 
MELMeS — certained ?.. 4 
CHP ep instead of coming under a,conditional 4 
‘obligation, makes by the very terms of the in- © 
strument, an unqualified promise to pay the — 
payee, or whomsoeverhe may direct. His ob-. © 

ligations are entirely distinct from those crea- 

ted by the law merchant. They would be the 

same if that law were stricken from our code of 

jurisprudence, and in testing the-extent of bis 

liability, under the promise contained in the’ 

note signed by him, we do not see how it can 

be distinguished from an obligation, which did 
not Contain words that made it negotiable. In- — 
deed:those who maintain this doctrine, do not _ 

®place it on the-ground, that it flows from any of 

the rules peculiar to negotiable paper. ¢ 

But it appears to us that those who contend 

for such a rule, overlook or confound two 
things, entirely distinct; the substance of the — 
contract, and the mode by which it is togbe dis-® © 
charged. To those acquainted with the doc- — 

trines of our jurisprudence, nothing can. be more . 

familiar, than. the distinction between those 

things which are of the essence of the contract, 

and those which are accidental to it. Among 





OF THE STATE OF LOUISIANA. 


the latter, says Pothier, are the liberty of paying East’n,1 a | a 
by instalments, the allowing a certain time for Gn-w. - 
the payment of money, and the like. On this MEET 
_ prineipleysthe Roman jurists considered, that Croc 
’ the specification of a particular place for pay- 
ment,.was supposed to be made for the advan- 
tage of the creditor, as well as the debtor, and 
therefore the latter could not compel the -for- 
mer-to receive it elsewhere. But the creditor 
might demand payment at any other place, 
ing compensation to the debtor for any 
damage he might sustain by the change; and’ 
could enforce the contract elsewhere by a suit 
* under this condition. Dig. hv. 13, ttt. 4.1 1-& 9. 
Pothier on Obligations, no. 8. 
The principal reasons on’whieh the law has 
been lately settled in England, that a demand” 
is necessaryat.the place appointed’ for pay- . 
ment, are: first, thataccording to their jurispru+ 
dence, it is a, condition precedent; and second, 
the serious inconvenience that would® result 
* from a@idifferent rule. The latter consideration 
appears to us entitled to great weight. ’ It con- 
sists principally in this: that merchants who are 
travelling from place to place, cannot conveni- 
ently carry funds with them; that for ease and 
convenience they deposit their money at a 
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So 


"MELLON - 
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Esatta. Distriet bankers, or merchants, where they make all : 


“_—~ their acceptances or notes payable;. and that it j ¥ 


might expose them ‘to loss, inconvenience, and, ‘ 


* in some instances, the ruin of their credit, if de- 4 


mand of payment could be made of them else- 1 
where. As in the case of a merchant of New- — 
Orleans going on business to London, Paris, or : 
New-York, who makes a note here before he 

sets out, payable at his domicil or his bankers. * 
If demand be not necessary at the place desig- 
nated, the bill ‘might be sent after him, and he 


arrested in another country, the moment it fell 


dué. This reason loses somewhat of its weight, 
when the domicil of the obligor is in the same. 


- place, where the bank is fixed at which the note 


is made payable, and the" personal demand is 
made at the residence of the maker. But some 


_ general rule must be followed, for the facility 


of commerce, and we think, after mature re- 
flection, that it is safer toadopt that we have 


just stated. It imposes no hardship on ‘the payee; 


for if he choose, he,may refuse an @bliga- * — 
tion.in this way, and thus retain his right to de- 
mand payment wherever his debtor be*found. 
It must be supposed such a clause isintroduced ~ 
for some purpose, and no other can be ima- 


gined, than that it is at the place designated, 
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the obligor, will have funds to meet his obliga- Doe Pie. q 
tion, and there t fe obligee will seek them. A ow 
contrary rule would require the obligor tohave misao 
funds at ‘two places to meet his engagement. Once 
‘Deciding i in this way, isin conformity with 
the rules of our own law, which do not eonsi- 
der the debtor in fault (en mora,) until demand * 
is made at the place fixed for payment. Curia 
Phil. ib, 2, cap. . 7, page. no. 20. 
The judge below gave final judgment pass 
the plaintiff, we think there should have been 
one of nonsuit: “He ought to be permitted to 
yet make a demand at the bank, and ifnot paid 
to sue the defendant, and reeover the amount 


due. 


‘It is therefore ordered, adjudged and de- 
creed, that the judgment of the district. court 
be annulled avoided and reversed, and. itis 
further ordered, adjudged and decreed, that. 
there be judgment against the plaintiff as in 

_ case of nonsuit, the appellee paying costs in this 
court, and the appellant those ef the court 
below. 


Lockett for the plaintiff, Pierce for the defen. 
dant. 


DS 
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_ CHADWICK vs. WATERS. 


ee Apreat from the court of wrobates of the a 
_%-* . parish and city of New-Orleans. ° 


Waters. 


” 


Cine opt ren- ~ Martin, J. delivered the dainica of the court. 


| pati or ‘the Phe plaintiff claims from the estate of the‘ de- 


Beentte) opel fendant’s husband, $999 91, the balance of an 


~ notbe comect- aeeéunt for blacksmith’s work performed in .. 


' » ed with those 


i cendered on J issippi 
~ rendered on ~~ New-Orleans and on the Mississippi, from June 


a ogy Av ng 1, 1820, until October 45 1822, at $40 per 


in order to re- th; and for posterior servi i- 
pel the plea of ee po Services a8. An eng: 


prescription os neer on board the steamboats Neptune, and 
vies. § . Alexandria, during t two years, one month and 
two days, at $50 per month. 

The defendant pleaded the general issue. 
prescription, thatthe plaintiff’s services were 
not worth what he charges, and he fias been 

- fully paid for what he hasearned? 

The plaintiff had judgment for $8166, and 
appealed, and the defendants allege there was 
error in the judgment to their disadvantage. ~ 

Kimball, a witness for the plaintiff, deposed’ 
the latter did some blacksmith work on the ma- 
chinery of the Neptune before she commenced. 
running, when the witness went to New-York, 
and returning in February or March, 1821, 


found the plaintiff on board of the boat, on 





a i of typ former sometime in ee | 
«June, 1820, By. Waters’ directionsy. the: eee TE. q 
ness employed the plaintiff as_an engineer. on 4 
board of the Alexandria, at the rate of $40 per 
‘month;the witness: being master, and Waters 
part owner and-agent, for his co-owners of the 
Alexandria. The. plaintiff remained on hoard 
till the balance of his account amounted to 
$400, which sum, with his consent, the witness 
paid Waters, and. the plaintiff aaeniveten te. 
der on the latter for it. | 
» The witness afterwards saw the plaintiffide- | 
: livery in Alexandria, this order to Waters, who 
promise@to pay him ~~ amount of it in New- 
Orleans. — i 5 . 
= "Phe witness Gakeatlaenase Sie At 
the day before he died; the plaintiff came in 
and asked for the money. Waters paid him 
$50, and Sarah, wrote a receipt on account, 
which the plaintiff subscribed, and Waters 
promised to pay the balance when he would 
get better. . 
Aillttig tiem ecliiniitiien cuaiiietiaiy lites 
the plaintiff gave a receipt tothe boat for all 
the wages due him. , “ 
VoL. 1. (¥,8.) 55 
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Eaét’n. Distt j Deacon, anotlierwttness for the plaintiff, del} 


ones 


’ posed; fe has ktiown him employed on board 


Cuapwicx of the Neptune, -on the Mississippi,’in ‘Sep- | 
Warns & at. tember, 1820; that she went round to lake Pont-' 


chartrain, he frequently saw him on board at 7 : 
the basin, and the plaintiff continued on board, — . 


‘after she returned to the Mississippi, until he — 


got sick. He appeared to act as her engi- — 
neen Engineers receive from 40 ‘toa: $100 - 
permonth. The plaintiff continued in Water’s 
employ till June, 1821; and excepting'the time 
of his sickness, he was onboard till the sum- | 
me? before Waters’ death. 
‘Wreaband, another witness of the plaintiff, — 
deposed; the plaintiff did black-smith work for — 
Waters, on shore, before he went oboard of | 
the Neptune. He worked very near two months»,* 
at one dollar a day, inthe summer of 1820. He | 
began to act as an engineer on board of the — 
Neptune, in September, 1820, in the room of | 
the witness, who had sixty dollars a month. To ; 
the witness’s knowledge, his services as such, 
were contihued till next summer, when the wit- 
ness left the country. On the witness’s return 


in March 1822, the plaintiff was on board-ofthe — 
Alexandria, and continued in her until Angest; 
in the same capacity, 
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Allen, another witness for the plaintiff, de-" Pa Date ‘ 


posed. Hie was, during five months, a sailor oa 
theyAlexandria, i in 1822," In, the latter, part of eae 


that, year, he thinks in September, ‘thesplaintist Y=" # ” 4 







2p | ' \ applied to Waters with a note the captain had 
nt given him for his wages, and was answered, he 





would be paid when Waters came to New-Or- 






d, leans. ‘The plaintiff was.then, sick, and en- 
he - trusted, the note, to Watefs, in. the presence.of 






the witness. Waters observed, in.a romancing 
-way, that if the plaintiff died, the amount .of the 
note or order would,come.to fim. The plain- 
tiff then. came down, andgnade another trip. in 
the: boat, and Jeft her. some time in “October, 
1822, on account of sickness. 
wyThe defendant’s.counsel objected to all the 
above testimony, so far as it,went to establish 
any liability,forjsaid. note, or. any sum. or cause 
not stated inthe. petition; and it was received 
with this exception. oo... 
On the part of the defendant, two specie of 
the plaintiff. 
The first, of March. 6, 1823, for $50, from 
, Waters, without stating any thing as to the debt ao 
“eh which. the payment is made. , . hes,‘ 
The second, of July 23d, 1823 a 
cents, ftom Kimball, in full for all 
engineer of the Alexandria, up to the date. 
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© Bupa pita. "An ehitty on the books of the: Alexandria by 


quant the state, were “This entry states, tha 
Waris & it. the plaistifis ac it with’ thie boat is balan 
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Smith, whose monn = a absence out ¢ 


ced up to Oct. 10, 1822. oid ‘ 
The receipts: wert proven. and it is umned 
_ Waters died during the night between the 15th 4 
and 16th of Mareh, 1823. § 
‘The defendant’s Golinsel  iges, that’ thie - 
judge of probates erred in. giving judgment — 


_ against Waters” estate, for the whole claini of © 


the plaintiff’s against the boats, while he was a 


partner only—that thie claim against the’'Nep- — 


tune is-barred by prescription, and that against ~ 
the Alexandria is proven to have*been paid” © 
The claim for services performed on board 
of the Neptune; and ‘previous to her beginning 
her first trip, is clearly barred’by preséription; 
the last of the services ended on the 8th of Au- 
gust, 1821, and the present suit-was instituted 
on the 6th of August, 1823, upwards of two 
years after. { 
The casé is not taken out of prestription by 4 
avy partial payment, or continuation of the — 
claim; for the first item on the credit side thie ; 
is for $50--0h the 6th of March, 
1823, when the services of the plaintiffon beard 







had! edeyee Plainti’s right to’oat fk 
the sérvices on board of ‘the Neptatie' and 
ashore. | Civ Code, 488, unt. 7) ee we 
_ | Theservices of the plaintiffion board of the 
"Alexandria ¢annot’be conriécted with thése on 
board of the Neptune. <The ‘tatier’ ‘were ‘rén- 
dered to Waters, in his‘own right, ina boéatof 
which he was the sole owner. These render- 
ed on board ofthe Alexandria, were rendered © 
to, and must ‘be paid by-a company, of which 
Waters was the’ ‘agent, “and in which he was 
concerned for a part only. These ‘services 
appear to have been satisfied, according to the’ 
plaintiff ’s receipt, or for the greater part, and 
entirely, if we give credit to the entry on the 

-boat’s books, which the plaintiffs: counsel suf. 
fered to be readswithout any objection. . | 
‘If the defendants’ counsel had suffered ‘the 
plaintiff's testimony to be reveived and acted 
on; without objection, we might find in the ' 
facts which relate to the note or order, the 
trust placed by the plaintiff in Waters, to keep 
his note, or order, bis promise to pay af New- 
Orleans, his subsequent partial payment, and 
renewed promise for the balance, evidence of 
a remdining obligation; bat iat seatnmane 





Tee's. District. 
March 1825. 
Pw 
Cuanwick 


vs. 
- Water. 


* 


A woman, 
who was de- 
ceived by a 
man, who re- 
presented him- 
self as single, 
and her chil- 
dren born 
while the de- 
ception lasted, 
are entitled to 
all the rights 
of a legitimate 
wife and chil- 
dren. 


CASES IN THE supREME couRT a 
under the pleadings, could not be ie for, 
the purpose of destroying the effect of the writ-- “ 
ten evidence, under the plaintiff’s hands, ‘of his, 
having. been paid, nor'as evidence of a new. | 
contract or obligation to pay, resulting from the _ 
trust reposed by the plaintiff in Waters; be- 
cause this new contract was.not nee in the | 
petition. a 


It is therefore ordered . adjudged and de- — 
creed, that the: judgment of the court of pro- 
bates be annulled, avoided and reversed,-and _ 
that there be judgment for the defendant as in — 
a case of non suit, and that the appellee pay — 


costs in both courts. - 


Preston and MeCaleb for the plaintiff Hennen 
for the defendant. | 


~~ 


ee % 


CLENDENNING vs. CLENDENNING & AL, 
- Appa from the court of t the first district. 


-Marrwy, J. delivered the opinion of the court, 
The plaintiff resists the claims on the suc- © 


cession-of his father, ofa woman whom he mar- § 


ried, in the: life time of his wife the plaintiffs ~ 
mother: and of the children born from this | 





he seo? oman eels. 439° a 


wile The defendants contend, that sibtwithe: nase meeps. 
standing the plaintiff’s father had a lawful wite, eves -s 
at the time of the second marriage, as ‘the-wo- me pees 
marhe last married, was in good faith, at’ the Cumpprmmae 
time of the marriage, and ever since, atleast ae 
till after the birth of the last child she had by 
him; her marriage hasits civil effects, and she, 
and her children, the present defendants, are 
entitled:to all the advantages the law gives to a 
lawful wife and children: Their case was sup. 
ported in the district court, and the plaintiff ap- 
pealed. cay la ’ ida 
. »Pheraseems tobe no@ispute on the question . 
_oflaw: The woman, who was deceived»by a 
man, who represented himselfas single, and his 
children begot while the deception lasted; 
“are bona fide wife and children, and as such, 
entitled to all the rights of a de wife 
and issue. — 
It is, however, incu that the first child was 
born within. four months from the celebration 
ofthe matriage. This may be evidence of: too 
much faith in the mother, but as a lawful mar- 
riagajures anirregularity of this‘kind ; a bona 
fide one onthe part of the deceived woman, 
must have the same effect. 
It is next urged, that the other children, four 


of them, were born after the deception ceased, 
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|. East’n, District, and consequetitly the good faith of the mother : 


| EAD had: ceased. of, this be the fact, the plaintiff’ 

| Camm? must, as to such. children, succeed. Fortis @ 

4 anys” the duty of the deceived woman, as soon as she 
became satisfied with the existence and conse- J 
quent rights of the first wife, to forbear a viola- : 
tion of them. 

* The evidence of. snedtbiemialine of thoesitty 

ence of the first wife by the mother, is.enid to 

result from the depositions of se 
who testify that: they frequently cientidaiin 
the house of the plaintiff's father (the de-~ 
ceased,) with him, about his first wife, andithe 
plaintiff, their common “child .But except pt as to, | 
two of the witnesses, this ciréumstance iasno | 
weight, because there is notiillig from the testi- | 
mony that enables us to concludeany of these — 
conversations took place, in the presence or 
hearing of the woman. : 4 

The only witnesses who testify to any con- 
versation of this kind, from which .the woman 
might shave hoon sandlaceired, gre itpatiink 
and.Hodge.. > _ 

: Kidpatniche aay, he son inttadained by the 
plaintiff's father to this woman, as being ac- 
quainted with his wife in ‘Tennessee; ith asad 4 
tiff’s mother. « © 





ae 
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‘a 


Hodge a hat whem he was about Fast Dist, 
"  Jeawing'the deceased’s house, he wished togive pq 
him fifty dollars, to be applied'to the education ©=**9="*™ 
-of-his son, the plaintiff then in Fengatige, and nae 2 HEHE 
» the woman objected thereto.. = > 
. The testimony of Hodge affords no une 
to the plaintiff, because it only shews. the wo- 
' man’s knowledge. of the existence of a son of 
‘the person she married; who might be an illegi- 
timate one, or one whose mothiér was dead... 
Phe: counsel for the- defendant has found 
some difficulty in destroying, or weakening the 
effect of Kilpatrick’s testimony. + 
The case,was submitted to a jury, anit they 
could not agree ona verdict. © 
«The judge a quo wasof opinion, the proofsof 
knowledge: offef@l. was not» sufficient. The 
weight of the opinion of the first judge, great 
with us on quéstions of fact, is greatly dimin- 
ished by the circumstance, that he acted-on 
written testimony. He did neither hear norsee 
_ the witnesses deposing. So he enjoyed no ad- 
wantage that we do not—and although every © 
one of us-is very réady cheerfally*to ‘disown 
any superiority over any-of the gentlemen, who * | 
preside in the courts from which appeals come 


up,:we cannot help being consciodsiof the ade 
Vow. m1. (1, 8+) 56 


& 
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| Bast'n, Disttit. vantage this tribunal porte over every oth other : 


in thé state, in the number ‘of its members. 
Ona mere a4 the proof must ne 
irréfragable. - Nor is‘the circumstance of this 
woman seiving had’ Kilpatrick introduced ‘to — 
her; (by the person whom she did then confide 
in as her husband, and the fawful father of her _ 
children,) as a person being acquainted “with his 


wife in Tennessee, irrefragable proof, that ‘she 


then received ‘such evidence of the fact’of the 
existence of his first Wife. At’ first blush, it 
seems, this question considéred in the abstract 
ought to be decided in the affirmative’ © 
But—The ‘witness appears to have been a 
traveller from Tennessee, whose natural lan- 
guage was theEnglish, and we have nothing 
from which we may concludéthe' knew'a — 
of French. | 
* The deceased’s natural auiidiige ‘was also 
the English. He had been some time in Loui- 
siana,; and with what accuracy he spoke the 
French oe we are” — informa- 
deni tie ree 
The woilian’s natural language i is the French E 


"  ehof theWegree of hér knowledge of the En- 


glish, we are also without information. 
- The witness does not téll usin what language 








cite was, such fang 
e other two, persons tin Eng- “' 
being .the vernacular. Jangnage.of. oma of 
thesethree persons, itis most probable it was 
the language spoken—as.tbere is nothingfrom =" _— 
which we may.assame that Me acini : 
Frenchs,, ..... 
_ The. witness. wheat a  siemeitilien which 
tesliiien upwards of fourteen years before.the 
time he delivered his testimony. At that ti 
the deceased had been about five years. from 
~ Tennessee,,and had been married for the se- 
cond.time; but eight or minemonths. . .. 
_. There is.no evidence that before her marri- 
age, the woman was so conversant with persons 
who. spoke. English, as, to haye.acquired that 
language. . The parish in which she«resided 
was one, the population of which is ana ex- 
clusively French. 
_, The.testimony is. silent, as to the ondiect 
: behaviour or answer of the woman, on receiv- 
ing then, the first,intimation of a fact, in which 
she was so materiallyinterested.-., The counsel 
urges, that in the absence of any acedunt, we . 
must presume it was.received without emotion, 
and this is presented as a violent presumption: 





4 ether 1825. 
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. which if not counteracted, must be received, 
and stand as evidence of anterior knowledges 7 
anterior even to ‘the marriage. °' - 
Wknowledge anterior to the marriage can- 


not well be believed on the testimony before us. | 


For to what use weuld such a marriage be-to 


the woman? A man might seek ittoattainto § - 


the possession of a woman he»could not other- 


- wise procure. But mén bave so much less 


charms, or so much more wberelity, th at women 
areseldom put to such’streights. 7 

- We therefore conclude, that there’is no evi- 
dence ofa knowledge anterior to the marriage, 
or to the conception’of the first child, who was 
born four months after’it, and he must be con- 
sidered as legitimate. 

The legitimacy of the other childten, de- 
pends on the want’of the knowledge of the first 
marriage, in the mother at the erg of their 
conception. , 4 

We think the testimony ‘is not sufficientto 
establish this knowledge. It cannot be assu- 
med from: any part of the testimony, except the 
part of that conversation'felated by Kilpatriok. 

The deceased had been anxious to conceal 
every thing that concerned him, and for ‘that 
purpose had changed his name, It is:so very 





improbable that the’ woman would, without ™ oa 
: opm dieiné, ¥6 that ea'taitot, on Kilps. Coroninae 
» ‘trick: Being’ introduced to'her;: that me 
must be proven beyond the become" ” 
doubt before assenting toit! = °° “ 

Kilpatrick, it appears, does not give the véy 
words used-by the husband. Indeed at the dis- 
tance of fourteen’ years-and upwards: it would 
be strange that he’tould. It’is more likely the 
woman tinderstood ‘fhe was spoken of as @ man 
who had been acquainted with the first wife. A 
mistake in the tense may well happen, among 
persons whose native saumpnege is not the 
same. 

The profligacy of the man, who without 
shame or necessity, did proclaim his own tur- 
pitude, must be believed, because it is clearly 
proved. As to the ‘woman, the fact rests on a 
solitary and very doubtfulinstance. The jury 
thought it so doubtful, that they could not pro- ' 
nounce ‘either way. The judge a quo thought 
‘ithis duty to pronounee the legitimacy. We 
‘are clear he ouglit fot to 9 ?.. tothe op 

“posite conclusion. 

If the case of the womanalone, was bw befake 

‘us, we might consider whether justice would 
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r - Bastin District not require a re-examination of it; bat thechil- 


‘deteck ansehen ~~ oe 


“Tt is therefore ordered, tins and tte 
cle: that the judgment of the'district, court 


ga f vu Yh Pb ae 
be affirmed with costs, ee 
coh Seats a ol tach ro a il Qi eh ; 


26a oth plain Coir forthe de 
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DAUPHIN & AL. vs. SOULIE. 


 Three-fourths Appear from the court of probates, of the 
\-<oftthe creditors | 


— and city of New-Orleans. 

peel ; delivered ‘aieeiniees of rece 
‘In this case_ the appellees proceeded. against 
their creditors, for. the purpose of obthining — 


arespite, which was. accorded to. them by a 
number of persons whgse names were placed 


upon. their,bilan as creditoryand who appear- 
ed at the meeting, which took place according 
to.the order of the..court, before the notary 


public therein designated, The proceedings. 





) e-Case I heat ‘without statement of 
baa or billof jexeeptions, and errots are as- 

i as being apparent ori’the face of the 
record. The appellant’s right of appeal is op- 
posed: by the counsel of the appellees, sis not 
being a party to the: mney and not having ap-” 
peared and made opposition tothe homologa- 
tion of the proceedings ‘isch wert. Hod bes 
fore the ‘notary.’ Ifhe were not cited in the 
manner prescribed by law (and it is not shewn 
that he was), he cannot, with propriety be con- — 


" sidered as a party in the action. But it is elear- 


ly shewn, that he-was'at'the time of instituting. 
proceedings against their creditors by the ap- 
pellees, ‘one of those'creditors, In conformity 
theh with the doétrine on appeals as establish- 
ed by’ Partida 3, 23, 4, hé has aright to sustain 
his appeal; and wé'Go not believe that this 
right ought to suffer any derogationy: on aes 
count of no” opposition having been’made by 
him to the homologation of the proceedings. ~ 





j pam 


i was given be of the creditors, eq: qua at 


SovniE. 


to three-fourths in number and a 3 
number and amount be estimated.ac 0 ing ng 
the bilan, and not in pursuance oft the a 


_ of those who actually. appeared: 


and swore to.the credits. A respite. is a pri- 
vilege granted to a debtor, and’ always dorms 
atory to the rights of creditors, who are in'a 
minority, by changing their captatese without 
‘consefit on their part., Effect should not be § 
given toit, unless obtained under stricto obser- | 
vance of law. We-are of opinion that to count 
absentees amongst the number of assenting 
creditors, would not be in conformity with the 
letter and spirit, of our law which regulates 
respites. 

. The fair presumption is, that. a Creditor who 
does not appear at a meeting, intends to aésent 
to. no change or alteration of his right8, but 
means to hold to his originalcontract. _” 

In this view of the sobject, it is evident.that 
in the present case, # legalmajority of the cre- | 
ditors have not granted the respite. The . 4 
judgment is, therefore, in relation to’ those wlio — 
have not assented thereto, erroneous and voids. 
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fen'by ante apparent on record; and Bast, Dit, 
y whilst standing unreverséd, injure the Ry a. 
th Darwen eae 7 
=e. : gous. 
“lt fepricied, adjudged ee dpeiiclh id > 
to himpit be avoided, reversed and annulled, 


_ and that the ss tr pay bs ame of this ap- 
, peal. «3 ~/ 2 


she 


Seghers for the plaintiffs, Denmis for the defen- 
dant. - 


. 


— 
= 
BUSHNELL vs. BROWN’S HEIRS. 


Arprat from the court of the third district. pans ae pS 


ought to be nh 


Matuews, J.,delivered the opinjon of the Permits? the 


~ gourt. In this case the plaifitiff obtained an in- PoPsr'y er. 


junction, by, which. proceedings were stayed on fS°0t%n the 
‘ an order of seizure and sale which had previous- "8" 
ly issued against him, atthe instance of the de- 
fendants on certain, authentic instruments al- 
leged to have the force m3 effect of a judgment 
being executed to : price of a tract of 
_ land purchased by said’ plaintiff, at the sale and 
adjudication of the succession of their ancestor. 
The principal ground of opposition to the re- 
covery of the price of the land adjudicated, 
Vou. uf. (1x. 8.) 57 
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"Pah Dag and ‘consequent proceedings by the via « 
“ey-~ ling, as'stated:in the petition for he neti 
2 ‘is or incumbrance by mortgage on the proper 
pe ae ty alienated. ‘Onithe answer of the Sefudand ’ 
and hearing of the case, the injunctién wa 
dissolved and the original order of site ou 
ferred, toyproceed 3 
From this judgmént of Sallie the pla 
tiff appealed. - re : 
Inthe course of the trial. - the case in the | 
district court, several bills of exceptions were By 
taken; all of which we deem it useless to in- , 
vestigate, beimg of opinion that in one of them, 
there 1 is such error, as to require the cause to 
be remanded. This is to the decision of the 
judge aque, ‘by which he refused to suffer*the 
plaintiff to hit his right and title to the’ 
land, were endangered by proceedings actu~ 
ally commenced on the mortgage alleged in’ 
his petition. It is a point clearly , settled by 
law, and many decisions, that a. vendor: of pro~ | 
perty, who is in r of oss oF eviction, by 
suit actually questiona mota, ought 
not to be compelledto pay the price, unless 
good security be offered: a vendor to save 
him from injury. igi 
How far the ailetnace be pape mort 


des wes a al oa 


eS 
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ress ing on the. thing sold, would autho- Ean. ict. 

ise: th ¢ price to be withheld*@ntil security was ‘ Peeler oe 

ainst its probable effects, is a matter, Boni 

ert: aps, ®not definitively fixed, either by. ex-* —_ 
ess law, or along course of decisions. “But ~ 

“jn. the ,present case, the plaintiff offered to” 
prove'that suit had -been commenced gn. the 
mortgage from which he Seared injury. Ths 
we are of opinion he eught to have been jal- 
lowed. to. do, as.on the.existence, ‘or non-ex- 
istence of, Such a-fact, the judgment proper to 

"€ Be be > repdered in the cause, must vary. 


ti is therefore. ordered, adjudged and de- 
creed, thint the judgment of the ‘district court 
dissolving the injunction, be avoided, reversed, 
and annulled, and that said injunction be re- 
vived to abide” ‘until the final hearing, of the 
cause on its merits, , and that the cause be re~ 
manded for a new rial, with j instruction’ to the 
judge a quo, | to admit legal evidence on the part 
of the plaintiff and appellant, to shew the ex- 
istence of the, ortgage, as stated in his petition 
and that suit has actually been commenced on 

. said i mortgage. The appellees’ to pay costs of 

: this ¢ ‘appeal. 


Watts and Lobdell forthe plaintif J Necholb 
forthe defendants 
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4 jon ae ‘PRATT FLOWER A i 


BP gown 


Ged. Where the T Pratts Payson, merchants, forming ot 


evidence leaves 


the fag doubt Louisville, Kentutky, claims of the defendants. 
wil not disturb the sum of three thousand and ninety-five aor 


a verdict of two 


_ juries. 


. mane 3: ‘delivered the opinion ofttive’e 


of the first instance; and on eaeh trial, the jury ’ 
found a verdict for the = ote of ss 22 & 


) rested by an exception of t the defendants’ toan — 
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a 


_Apreat from the 2 court. of the first district. 










The plaintiff, surviving partner of the tier 






lars, 39 cents, the balance offin account, fe 
goods, ‘wares and merchandize sold,’ and deli- 4 
vered tothem; atid money paid and expended. 
at their special ifistance and request. - 
‘The defendants plead—the general isste; | 

and claim a sum bya plea of re-copvention, — 
which they state the plaintiff owes them, of six | 
thousand thirty-five dollars and eleven cents.* — 

The cause has been twice tried, in the court — 












cents. — ' ° 4 

When the cause was before us, on the first 7 
appeal, no enquiry was made by this court in 
relation to the méfits., Our.atterition was ar- — 






opinion of the judge a quoy rejecting the testi- 
mony of one Shreeves, offered by them asa © 
witness; and being of opinion there was error — 
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- @fexceptions, was that “of interest, and on the 
_ ‘appealanother point was made, as aground of 
excluding his testimony—namely, that he-was 







ment, which was not produced, nor its non-pro- 
_ duction‘ accounted for. The first cause we 
thought unsound, as the witness stood inasitu- 





ation which was. an. exception to the general — 


rule,» The second, we refused to notice; be- 
éause ‘it. had not been taken in the court of the 


first instance. ‘On the last trial the plaintiff re- 


newed it; and the judge being of opinion that it 

was not sufficient to exclude the witness, ad- 

_ mitted him to.testify; to this opinion:the ac 
tiff excepted. . ; ' 

Of the soundness of the seicitan principe on 

which the objection was made, there cannot be 

_ a doubt; and there is scarcely any of which we 

are. called: to make a more frequent application 


in the administration of justice. The only: - 


question, therefore, in this case, can be, whe- 


ther there was sufficient evidence -before the | 


court, to’enable it to say, that the matters to 
which the parol testimony was offered, had 





roi f objection’ ase firth in the il 


testifying to the contents of a written instru- 


$58. : 





in rejecting him we remanded the ease for a Bum aaa. ~ 
te sere 3 





4 > ag Ditty a reduced to writing, To establish thin | 
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ree fact, the plaintiff contends, that it appears from: 


_ his own letters introduced in evidence: against: | 
him by the defendants,‘:a. written receipt: 
had been-given to the witness at the time: the: * 
payment of the money’ was made.*..In opposi- 
tion to this, the defendants urge, that this state- 
ment made by the: firms, of which the plaintiff is.” 
surviving partner, cannot be evidence for them 
or their represéntative; and that at all events it 
is not sufficiently strong to destroy the testi- : 

“mohy of a-disinterested witness... « 

. Whether it should have that weight inal 


a question. which could. be-only settled after 


the testimony was received, andtherefore can- _ 
not assist us in determining whether it ought to _ 
be. admitted... The legality is one thing, ‘the 
effect another; and the latter is necessarily de- 
pendent on, and a consequence’of the former. 
It is-a general principle of the faw of evi- 
dence, that where either partyina suit rely.on’ “ 
the admissions or confessions of‘hisjadversary, 
in order to make out @ case agairist’ him; ‘the’ _ 
whole of these admissions must be.taken toge- 
_ ther. It is-also the well established doctrine of 
the civil law,' and/its justice is most‘obvious. | 
It-is, however, true, that theugh the whole — 


- 
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mau be takcen Sjedin it does not lo te a 4 
- whole must. be believed; for there may be cou- 4 
pled with:the admission of a fact,. matters: so . = 
- extraordinary in discharge: of the obligation - 
which it establishes,: that no eredulity can a-~ 
doptijjp Giving the defendant the full benefit 
of this-exception to the rule, we ate unable to 
find any thing in the evidence independent of 3 4 
the testimony-of the witness objected'to,which “a 
would authorise us: to .say, the proof afford: = 
ed, by. the. confessions: of the plaintiff, in re- 
lation to.a written receipt having been given to 
the agent at the time he-made the payment, is 
untrue. It derives great probability, too, from 
its being in conformity. with the usual miode of 
doing business. Men rarely make payments 
on account of third parties, without taking — 
_ written, acknowledgments. of the transaction, 
We think, therefore, the defendants, after offer- 
























ing proof that a written receipt had been given, 
could not introduce, parol evi in regard 
a ee i 
"eaiate -— § 


But inbirithetapding the court below permit 
‘ted the’ testimony to go to the jury, a verdiet 
was found forthe. plaintiff, and this compels.us _ 
_ to an examination of the ease on its merits: 


s 
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a Pat Dit Several items of: the plaintiff's acount hon 
ow! been the object of discussion at the bar. We: 
_ ~ Paarr” deem it unnecessary to comment on them par-- 
Fs Power, ticularly; for taking the whole account toge- | 
4 , ther, we are unable to ‘say,’ from the evidente ’ 
before us, that an incorrect conc has © 
been drawn by the jury: We shall therefere | 
proceed to the principal, indeed, in our view, ‘ 
the only difficulty which the case presents. | 
In the‘account of ‘the defendants, filed with "qj. 
their supplementary. answer, they charge the © 
plaintiff with a sum of $2495 87, the amount of @- 
a note, delivered*by captain Shreeve to the # 
house of Pratt & a on account of ihe ap- 
pellants. : 4 
The plaintiff insists this note was received; 
‘not on aecount of the defendants, but on te of 
Finlay & Vanlear, of Baltimore. a 
- The evidence ‘on this point, is very unsatis- . 
—_. On the part of the appellee, reliance © 
is placed on the letters introduced in evidence — 
bythe defendants, by which they were informed — 
that this note was not paid on their account, 5 
and on the testimony of Chamberlain, who 
swears that one of the defendants, when the ac- _ 
count was presented to him, made objection | 
~ only tosome of the minor items, and refused to 7 | 


* 
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settle, Ges they ‘were deducted; That ona Bato: Dist” 4 






























nd applic pionsl stated that if suit were ~ joer 


Z b ought, he would endeavor | to set ‘off the "Fo 
J ount of a bill or note, placed to the credit of Fuowan& a. 4 
4 Finlay & Vanlear, oF Baltimore, and which he | ooo 
; q thought.ought to have been paged ta, the cre- 

» sR — dit-of the defendants... fades 


, Against this proof, the doftidanta; ali that eo 
the obligation was delivered on their account; r 
but that if it were not, the plaintiff's house are 
7 still responsible, because theygyere appointed _ ros 
- §. consignees of the boats, and. violated their duty | 
Fz in permitting the captain to collect the mm % 
_ and pay them, en other arose than that 

defendants, who were the consignors. “On this 
point, too, the evidence i is by no means clear. 
_ And: as we haye strong doubts. on the’ merits 

generally, and they depend on matters of fact, 

we do not feel ourselves.at, liberty to disturb a 

verdict fi who nape established by two ju- 
. Ties. 

© It is theniiare ordered, adjudged and de- 
aranil that the judgment of the district court be 


_ afirmed, with costs. 


Livermore for the ee mg Christy for the de- 
fendants, - 


Vor. 11) (N>8.) 58 
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é “ae ss BONNE & AL-‘4POWERS. + aS 


“oem ar. APPEAL oth the’ parish ‘colirt: « of the par, 
Powsns. and city of Newbrieans. 


role 
4 Peep Peo notre.  PORTER,J. delivered acc cpisdos of the courtil 
de" crmaltics ‘The petitioners, as heirs ‘of P.Bonne; deceas* 
great ed, claim from thedefendant, a tract of land, site 
Pear on the face uated in the parish of New Orleans,. of twenty | | 
fa willbe a®pents front which they allege he has taken © 
ron ern possession of without. any title. ih Bot MY 
ey tina can , The defendant pleads, 3 * 
BD tthedenet’, 1 That the plaintiffs are not as they style 
be signeady the a Ives, the naturakchildren of P. ‘Bonne. — 
"be the basisof 2. That they. are not free persons,. being 
oo ge gag ‘aie frdm a woman slave at the time: of ng 
_ In preserip- 
3. That they ane bot, on thay ate thy ae 
testamentary heirs of P. Bonne. : : 
4, That he has been in possession. of the ’ 
premises in question, for more. than ten\ years, — 
in virtue of a just title, and withygood faith. . 4 
5, That the plaintiffs have reeeived fons 
their mother, the price of the property sued foray 
6. That all and singular, the allegatior 
contained. in the petition are untrue. 
The court below decreed the land to the | 


‘plaintiffs; but condemned them to pay the pur- ~ 
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chao oney, on the ground that they were Sy Dag 







hairs. of their maine te ae 
bad bought. (7 


ee . * TheMdefendant iainsteied: and the plaintiffs 
Sate sett this court that they be’ relieved 


against that part of thejudgment which direets , 


them to pay the mig — mohey to 
the appellant. 


The first and woobeudainisingase by tppet ; 


dant, have beeffabandoned on the argument. 
In support of the third, he has principally relied 
on alleged defects: in the list will ang testa 
ment of the plaintiff’s ancestor, by whieh hey 





were instituted -histheirs; The principal ob- _ 


jeetion has been drawn from a rule of e Spa- 
nish law, which requires, that in casepthe tes. 


‘ tator doesnot speak, nor understand the ‘lan- 
' guage of the ‘notary, the public interpréter 


shall be'called in; and in'@ase there is no pub- 
lic interpreter in the place, some other person 


who tnderstandls the language shall be requir- 


"ed to assist at the making of the-will, and that 


such person shall be duly sworm’to faithfully 


explain the declarations of the person desirous 
tomake his wilk Febrero, p. 1, cap. I; § 28, no. 
297. 


It is caid that it does not appear éh the face 


& 




























vs. . ota 
PowERrs. 
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. of the testament, the person who assisted : as in 
terpreter was a: public. officer of the govetn. 
ment, or if he was nat, that he was ay sworn F 
according to law. eee 
— will was made in the Sieis idence 7 
the change: of government. — The Spanish law | 
did not require, as our code does," it should | 
appear on the face of the, instrument itself, that 
‘all the formalities. necéssary to givé diecthon” 
will, previous tothe signature of the testator and 
the witnesses had been complied with. Proof 
of this'¢ould beyreceived, when the testament 
- wasidmitted foprobate, and the-execution or- 
dered. This we*areybound t6 presume was — 
— when the competentauthoritydirect- 
the will, under which the heirs claim, tobe — 
8 into effect... So long as this judgment © 
remains unreversed, and the validity ofthe will — 
unimpeached by, the heirs at law, we appre- ES 
hend that a third person, wh¢ detains the pro- 
perty of the deceased has nota right to con- | 
‘test it. The rule-of res inter «alios aeta,non nocet 
does not apply toa case like this. ‘The will i ig | 
not introduced per se as binding on the rights of 
third parties, but as a fact im tracing title, as | 
constituting a part of the muniments. of an 4 
estate, Ifit were on the face*of itabsolutely — 4 


= 





‘a seere or Louisiana. | 


null and weiiticwnensha then perhaps give rise, East’n. — 
differ it question, the party in’ possession ten <a 
sight sayy it could produce noveffect, hic tung Boxe ® s- af 


 titdus, revera ttulus non i What you offer Powans: 
-. dogs not, nor cannot transfer the. right of your 
ancestor, and t re you cannot claim from — 
7 me,, what’ belonged -to him. Butithis will is” 
on the face of it null and void, it is “merely 
voidable. It therefore does transfer the right 
of the. ancestory unless set aside and annulled, 
by. those to whoih the succession would have 
devolved, i in case the testament had begn 
Merlin’s Rep. deguris. vol. 8, verbo nullité, 
Breedlove and B radford ys. Turner, 9 Margn, 37 : 
Barr vs. "Gratz, 4 Wheaton, 213, 220. é 
“The hext question to be decided, is present- 
ed-by the plea of the defendant; that he has 
acquired a’ title ‘to the premises by prescrip- 
tion. ” As thirty years have not elapsed sifice 
he entered into possession, it ig necessary, for 
the validity ofthis pretension, that he should 
shew a just title, and good faith. In support of 
the first, which is necessarily the basis of the 
latter; he presents a public act, which »pur- 
ports, that the testamentary executrix of the 
will under which the plaintiffs claim, and’one 
Francisco de Rua, her attorney in fact, had 
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Da sold to the defendant the premisés now sr tin 
“ev ~~ pute, as part of the .succession of the ancestor 
Boxms# 4% of the petitioner. To this title the plaintiffs, 
POEM have objected, and we think correctly, that the J 
instrument not being signed. by the executrix, — 
nor by any person for her, it null, and cannot. ° 
be a just title, on which to base prescription 
The last point ‘is disposed of, by that just 
decided. The act is no better evidence ‘of d 
the receipt of the purchase money, than itis @ 
of the sale. One’ of the heirs, Rosette, having | 
discontinued since the eommeticement of this @ 
action; judgment must be rendered in favor of & 


those who have persisted in their claim. 

It is therefore ordered, adjudged and de- i 
creed, that the judgment of the parish court be* 

reversed, avoided and annulled, and, proceed- : : 
ingto give such judgmenthere, as: in our opinion » | 
ought to have been given in the court below, it @. 

is ordered and decreed, that the plaintiffs, Jean | : 
Baptiste, Jacques, Charles, Manuel, and Ade: © | 
laide, do. recover of the defendant, five-sixths 
of the premises claimed in the petition, with — 
costs in both courts. | | ve j 
Morel for the plaintiffs, Dennis for the defen. 4 

dant. * “7 





dab and city of New-Orleans. ewe 


“Maoms, J. delivered the opinion of the entitled to es 
court. This is a suit commenced by procura- pots 


5%, mount of the 
ion, in favor of an heir against his curator, ddl. yearly interest 


. bona, to recover his portion of the succession Se beat 

of his grand-father aud grand-mother, which is 
alleged to.be in the possessionof the d defendant 

_ The plaintiff obtained judgme at in the coutt 
below, by which the @efendant was decreed to 
, vender an account, and poy the amount ‘de- 
, Ynanded, with interest, &c. ‘From _ the lat- 
ter appealed. 

The questions raised by the pleading j in the 
cause, depend prificipally on matters of fact. 
We Have examined the evidence attentively, as 
{t appears on the record, and are of opinion, 


i: . that it authorises a judgment in favor of the ap- 


. pellee, but not precisely in the manner, and to 
the same.extent of’that pronounced by the 
court of probates. e judgment there ren- 
déred, seems tous to be erroneous in two res- 
pects: Ist. In decreeing costs against the plain- 
tiff, and 2d. in not -adjudging to the curator, 
ten per cent. pe annum on the revenue prod 


ce 


.A curator is” ‘a 


va 
















| cases eute surnene diunt 


Eas’n, ssn. Distt duced by the estate of the heir while under. fhe’ | 
forty management o ‘sal _cutator; i. @. the interest” 
| BES allowedion the capi I sum at 5 per cept. J 
| © PiAwenix. : ve - 
a ee ‘Tti is, therefore ordered, adjudged, ae de. 
4 - . greed, that the judgment of the court below, be ‘ 
i - ayoided, reversed. and annulled; and it is fur- 
2 ther ordered, a dj d and decreed, that the — 
defendant and appellant do render an,gecoun unt 
of his administ tion of the plaifitft’s, anees Eo a 
tors’ estate as rayed for in his petition, and 5 
that said: plai do ver fromthe defen- © 
deni $7254, withnterest, at ‘five per cent. “from dg 
the Ist of April, 1824 until paid, with costs in, 
the court below. ‘The costs of the spree! is to. 












be paid by the plaintiff and appellee. @. i 
Livermore for the 2 puye Soret ithe de 7! 
nda m a 
* — on ae ; 

POUGARD vs. -rotnneca. es a 


Certificate of Arerat from the pa court of the ¢ pariah ns 
notary und iy 
the act of 1821, and city of N ew-Orleans, | . if 


| isnot evidence, ee Wi . ! 
unless the forms @ i 
prescribedby Porter, J. deterebed the opinion of the court. » 
statute have 7 | ; 
fom otro The defendant jis sued as endoser of a pro- 7% 

2 Bi i i 4 a « 

But if recei- _. 

vont irecei- missory note. He pleads Want of notice of 7 







ce 


this ball had permitted to®be sold on an‘execu- © 1 ae 
a “oiion against her; and that’ ds. she had, by her TounaEGaRD. 
own act, deprived herself of'the power toumake J jection itn e- es 
: ue cession’of the right accessary to the note, Pike meer paper be 4 
sl cannot recover from acantmagy7gbeg 
~:Op the tral the plaintif offered as evidence iran 
i -of notice of the protest, a declaration of a,no- wich could be :# 
‘ made in’pursuance to an act of the \Seiby n. : 
re of _statey approved the 14th of 
+ 1821, entitled #an act coficerning ‘ 
: | of bills ‘of exchange and promissory 
a | notes, and notices td be- — to drawers and. 
endorsers.” The defendant did not object to 
1 "its introduction, till after the evidence was’ 
j "gone through; but called on the judge to.charge 
the jury, that the declaration was not legal-evi- 
dence of notice, as it had not been-drawn up.in. 
the form prescribed. by law., The judgerefa 
sed to direct the jury as prayed for, andthe 
defendant excepted to his opinion. “te 
_ ‘Phis act of the legislature makes*a gréeatin.. . : 
novation on the rules of-evidence, Jt renders’ 
‘men_responsible to any amount, on the mere 
declaration of others, and waves the solemnity’ - 
of an oath in regard to facts which eae 
Vo, mL (Ns) §.. 59 


o 












“hee CASES IN ‘THE 


ee ep es pais’ Such law eannot : 
“= ee tie | aims 't 


ee 
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iy 
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a4 
aa 
ta + 












eg heretics née certinca 1e¢ i 

tion of the avarynatoothadingridein ‘ 
out dpposition, arid oxice permitted oe & tot th 

jury there could’be’ no farther qt tinre- 

gardl'to ite! legalily, tHe-only thinig to"We ea 

ined was its effect: whether, in other Werds, it he 

was stifficient to satisfy the minds of thejuryof #- ‘ 
‘he'trath ofthe facts therein stated, and of that; ‘ 

fliey, “afd ‘not the” court, were the. judges, 
Whether ‘the’ statement was worthy of credit, | 

did ‘not depend-onthe form in which it was writ- ” 

téti, though the legality of admitting it as evis | 

denice did. Highlander vs. Fluke, 5 Martin, 459). 
Babiheau vs.’ Cormiér, 1 Martin, 456; ‘Parnell ” 

| We" Coes sbid oR ry vs. pebble 
'Dhe deféndant however insists, that without q 
wisn the’correctness of this riley he does 
hot Comie within'its operation, becatse the pa F 

per dffered ‘here was evidence of the protest, J 

‘as Well as evidence of the noti¢e of that protest: F 
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‘ ‘ako rng of thie latter, i preg 
‘q well established. principle i in, this court,” that 
4. when a paper is introduced, which’ is legal 
E: proofof one fact, and not of another,.it can ne-- 


























a ver be'assumed it was read: to establish any a 
A “thing which bydawcould not be proved byit = 
4 esi al, vs. Turner, 9 Martin, 380. { ) —?— 
a - hig exception i 18 certainly correct, butthe . ~~ 3a 


hy applichtion of it is. not well founded. The 
tf _ protest was proved by the original 
of protest. The introduction of the. copy, sith 
the declaration of the notary, that he had given, 
@ ‘ due notice to the endorsers, cannot be pre“ 
sumed to have been for the purpose, of estab- 
- | __ lishing that the note had been protested: Un- © 
od less we supposed the plaintiff wished:to prove 
11° one facttwice, andnot to prove another,equal- 
-  |yas essential to his right of recovery, ..... 
if ‘We are unable to perceive any weight, in 
] the second ground of defence, taken by, the de- 

- 9 fendant. .He was a. party to the suit, in which: 
q _theslavehe.now claims'a cession of, was sald. 
The. proceeds, of that sale have been applied 
to ‘his credit, for had'pot the.price been de- 





ene 





Se Mnsiele a amount of pare we. 


































. as ry he ae) igi vy » Pia: 4 cP % lesa 
7 It is therefore orderec », adjudge je: 
creed, ‘that the judgment of the ats cour 
be affirmed with costs. sacillic: name dl 
Morel for the Loa Barbin fo the defen : 
dant. See ma piesa 4 
" i a ae: "ergy 7 4 
“DUTILLET vs. . DUTILLET'S'S¥NDICS wt | J 
4 hy 


ghee Avro from, the parish court of the parish 
q akg al re- and. city of New-Orleans. x . 
se cuntrasy Martin, J. delivered the opinion of the court: F 
ton “Phe only question presentéd’ to us is the id 
constitutionality of that part of the act of 1813, 
chap. 14, 1 Martin’s Digest, '700, which requires 
marriage ‘contfacts heretofore passed, to be — 
recorded within a year fromthe ‘ passage of | 
. the-act, and declares, that such marriage con- 7 
tracts, ‘as may not be ‘recorded ‘accordingly, ~ 
c shall thereafter have no effect, eur between se 
% “the parties thereto. , | 
It is urged the:Civ.' Code, has eebiaea-a that 
«the law disposes, for the future only; ‘it can- " 
not have any retrospective effect,” Civ. Code _ ; 


% 







we 










me -_gation’of contracts. ; | 
7 We have not extinined wher the at of 




















- it atin it, “ge josteriores, prvores 
| » on It'is'settled’ nyu hile jdiciabi | yy 


& 


‘a yin these states that the expression, ex post facto \ 
"4 Jaws in the constitution of the United States, 
ila ‘mtist® ‘be’ ‘utiderstood ‘as confined to griminal 
i ( . saa 3 Dallas, '386,and we think that its techni- | 
cal meaning is the one, in'which the’ expression 
a | is used in the constitution of this state. © ~ 
i * ~~ So, the question reduces ‘itself to the inquiry 
_ | whether the’ provision! be void, as wrens 
a the obligations of a contract: Ce 
a On this point we cannot” be” aaea’ oslo. 
cisions”of the British courts, and —_ ae 
| a aerogenes: este wis ED ee 
‘= The power: of the legislator’ tveriaerytie 
. ticle of property, in action or possession, and 
to make private rights yield to public exigen- 
| eles is admitted; and, he who seeks-to enforce 
his rights by law must submit to the regulations 
_ established by. the legislator for the general 
welfare, 














4 haa 
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troys the legality of such obligations, reducing } | 
them from legal andmoral obligations to mere’ 


that latent.-claims’ should not spring up, iat 


his demand in due time. 


" gidered that ‘there were: in this state many la- 
tent or tacit mortgages, which greatly ob- 


perty, that:these concealed claims were often 
a‘snare to the unwary... They. therefore, or- 
dered, that in future, they should not exist; 
but, that the creditors of them should publicly 
an office to-which easy access could. be-had, 


to. any regulation ‘antecedent, but time: was 





















moral obligations: ‘Public tranquillity tequires 


<" distant times to destroy’ the .tranquillity“of in- i 
dividuals; ‘that every creditor should we 5 


In the present case, the legislator has con- 


structed. the commerce or mutation of: pro- J 


announce them to the world. by registering im 4 
The standing claims. could not be submitted “9 


given for the-holdersof them to proclaim them 5 aM 






one, to thirty years. ‘This time does not impair a 
"the. obligations of contracts, although it des 
















} OR THE utils ie wate, JISIANA. 
to the-world; and the obligation was i Ba 
to register them:.’ But edo 
4 without a. sanction, it was -provic eres 
; that the party, who should, in violation, conéeal . i biden, 

oo his)claim, by refusing or “neglecting torecord 

_ it, should not have any benefit of it, to theiinjary. 

ofthird persons, of those who were not parties 

.. to the'contract, in which such claim originated. 

a, This appears to us.a provision of the nature _ 

-.. ofan aetof limitation, one which, accorditig,t0. + : 
_ ot jarinpadonts, desnrt sage obliga- 14 
“a ot a contract. a 

“AE Aches prothiaed to B. 10 pay bien dell of 4 

ts by a promissory note, a late tawof this 4 

state says A. must sue, assert his. claim against 

B. within’a limited time or he will be barred; 

" theretofore the time was thirty years, it is now 
reduced -to six, and the 1d ‘will’ operate six 
years after its promulgation, on note executed 

' Tong -before it. Is not this “adding ard im- 
posing a new éondition, which ‘was -not 
» theaght of by the parties, at ‘the time'of-the 

- €ontract.” Surely it is ;but it soperates,, itis 

said, on’the remedy tonk, the egal ‘remedy. 
Take away the legal remedy from ‘the legal and 
4 ‘moral obligation of a contract, ‘it is-reduced, 
7 ~~ impaired to 9 mere mogal pbligation;and' this 


~ ~ 
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«AG cases. gE SUPREME court 1 a 
= right, because. the legislature 2 has thought ® 
wane public. exigency idemanded .it.. Now. ing the 
| oe present: case,. the. legislature, reviewing the. 
i... ae e4 evils resulting from certain claims. being suf 
/ “fered:to be concealed, has required. not; that. 
they ‘should be. asserted. by suits, within a lie 
mited. time, but hey, should be recorded. q 
This: we consider the legitimate, exercise of 
legitimate power. They had a right to compeli } 
- holders of such claims to exhibit:them'to the 
| public. ‘They had also ‘a-right to copppel obe- — 
dienge to their command, and a denial of afd 
remedy against persons not patties to the con- 
tract, was the means they resorted to, They , 
viewed ‘it within the seen of. their constitu- 
| _ tional power... §. . (o 
 Aeit cloathj agheeregite shin iba, est the 
constitutional barffers had been. overleaped, tee 
it. would become our duty, and we hope, we 
would have-the favidlbens, to say so. We would 
lament the necessity, of differing in opinion 
with the legislature of the state, but.its.opinion & 
‘could not stand between our. consciences.and, ? 
our God». We would respect it, but we would | ; 
deliver our own. .On the most mature reflec- .— q 
tion, we conclude it,is our duty to give our aid: 


to the execution \ ad oy 
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‘Ito therefore ordered, adjudged. andes Es 
om Z creed that Attn SH of the parish court be 
4 eee econ vis sll | husk tabbign’.. 
ne ne, 
% te. Spies 
‘RaproRD's ciara raat” 
ren from the court of thet third dis it cua 
2 = vragincesaeerel 4 
Miithin, J. delivered the opifitén 0 ioe. = of his pay tranve oP a 
The petitioner states that his intests e died, . 
_ leaving” several children, who" d@elined ac. f° ly whieh 


. ” eeptitig: vor renouncing his sicéession; ‘that‘his Pes: 

. intestate, at his death, was entitledte the és. Pats wi aoe 4 

: tate of H: Bradford, ‘a son’ of hid) Who had trict oo oe 

"a a died in his life timey ‘Without Tésue. ‘6F mother, oa a 

‘J © but the intestate being much ee Cnet ape. 

ls ‘ed to demand his’ son’s ‘ estate; “'k t it’ sl a 

@ - _ beabsorbed by his own creditors, that the hg aoe 

4. fendant, H. Bradford’s ‘widow, has taken pos- 4 

Py session of her late ‘husband’s estate anid refuses 
| to deliver it to the plaintiff? —~“~* 

Py pleaded to the jurisdiction ofthe courts 

alleging'the matter was exclusively cognizable 

in thé court ‘of probates; denied that the peti- 


tion shews any tight of action inthe eel 
' Vor. m. fe) 60 r 










Dacca 


~ husband. ‘This will was produced and the 4 


E ‘The verdict appears to have been on 
on the gtound. that she legally siuaieed ne. 
property claimed * under the will of her late. 


reading of it objected to. We think it was ers 
roneously admitted, because it does not appeat ” 
that the execution of it was ordered: ‘in ‘the | 

: 3; till,then it cannot have @ ony 4 


effect. Ci . Code, ' 242, art. 153. 


The défendant’s counsel has insisted we ’ q q 
ought, to. affirm. the judgment of the distrigt 


court, beeause, a ie 
‘ole The plaintiff cannot demand the success 


ee, The. testament ‘of the Mate husband and. 
the defendant i is valid. : 

_3.. The son has.a cour ttle by presceipo 

I. A succession, consists jm the rights of the — : 
deceased. Now, on, the, death of H. Brediord: 


without issue, his estate vested in his only as- ” i a 
_cendant, the intestate. The right. was vested. 


bylaw and required only to be exercised by the 


apprehensionor possession of the-property ofthe’ 


af ;. it required no formal acceptance, and 





OF THE STATE OF LOUINIANA 


por eater pass to the’heir or aerate a 
tive, and the succession has been accepted By | B o pomn's 


. the present suit. | 
~~ The will: of Bradford hes never been be a 
ed to be executed by the. court of -probates; 
there was,no need of setting it aside, for any 
purpose. The party might well wait till the 
court was: moved to ‘order it to be executed. ‘3 
. The case might well begin i in the district 
f eave oltis the case of an heir who claims the 
=. possession of an-estate, from a person whom 
 @.. _ hevalleges to be ‘anintruder. The-heir, being 
| chargeable with the: payment of all the.debts 
ofthe ancestor, eyen for. the halffor which 
the. wife isdiable if she do, not renounce the 
= community, “has aright’ to demand ‘the. whole 
i] © . estate from her; and she has only at : 
. half of the acquests and gains. = 
“WeThe will offered in ailidadeon ‘be 
good” and valid, biit :it-cannot oe. 
> tilkthe court of probates-order its'execition. *) 
HLL Whille «it has sno 'effect, iting 
. that of enabling any one to prescribe-under it 
Whether when ordered to be executed, it will 
or not be by relation to the time of the testator’s 
death, or the time of possession ‘taken,and thus 





_CASES Inna SUPREME COURT. 


— H raeaiiien aeigitn will: be + conden, 


=i It is therefore afaeiell ad judged and ici 7 
creed, that the judgment of district court be | 4 


ifr gat 


annulled, avoided and reversed, and the case. 
remanded’ for trial, with Sutttion sy dis- | 
trict judge not to ‘admit ‘the will” ih evidence, 
as Jong as it is not ordered to be ‘executed ‘by . fi 
the judge of probates, and that the defendant 4G. 
and appellee pay ‘Costs Pid court. ary, bai : 
Preston for the plainitiff Watts and Lobel for z. 
the apenas : a 


iF ; puter: staeenti 2 


Se cuales.) manheblinon geste 


Misi g: 
The directors ‘Apprat, the court ‘of the third ‘district. 
ofa bank, even , Beer! Ae eles i a4 OPI BE 


after the expi- 


ration of its i Mensjnedidblineroi the opinion of the Court. 


charter, are not 


suable by any ‘Phe plaintiffs, stockholders. of ‘the Planters’ 


number of 


ean. Bank, allege that the'defendants,. whom they 


cular charges had:ppointed directors of said bank, have’ so 


of fraud or 


ie mismanaged its concerns, in violation of .theix q 2 
duty, and: its: charter, that the plaintiffs have’ 9 
notonly. been! deprived of any dividend or pro- 
fit, but their shares have become of very little 
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ornowelue. » Facts of positive fraud ‘ana ; ' “) 


lusion, by which an immense Joss hias:< orned, 
. arestated. | Itis farther alleged, ‘that the ide. Fara] 


fendants, after the expiration of : their Aitie:: of iunpavn 


service as ‘directors, continued | the 
* without authority, in: the management of the 
funds of the bank; that by this: misconduet and 
the inability. of the. bank: to. pay its notes, ithe 
charter has been forfeited and. the’ cor oration — 
dissolved.’. The. ‘petition concludes. that. the 
"petitioners thay ,be. respectively awarded the 
price of their respective shares, with: 
(The ngeneral. issné was pleaded; the de- 
fendants’ liability or.accountability. ‘tothe 
~ plaintiffs; and. the dissolution of the co 
tionywere: denied. ea 
The district,court: wth cCopiaidlibee? ile. 
‘ charter ofthe bank. is:still in force, and until it 
‘expiresjor be declaredyvoid by.a competent au- 
‘thority;no action can ‘be maintained’ by-any — 
member of it against another.”. » peerage as: 
was: accordingly dismissed. beicvs tel 
. At the hearing we stopped te ieditiechoct 
the-defendants; being clearly ere 
the action.is not. maintainable. ©». +> jae o< 
» The district judge was certainly correct, the 
case: being as he stated it, that a 
tion still in existence. 













































CASES.IN THE SUPREME COURT » @ 
wit, ‘The edunsel for the defendants, however)” 
| urges, that in the argument, which is to be 
“4: on a demurrer, the dissolution of the corpora 
sspoF” ‘tion being averred, must beassumed. - eG 
: .. Taking it so, the. parties’ stand exactly:in 
; thi situation of members of Sienaie whose - 
nership has expired. : % 
In such.a case nothing ‘is more’ iS that | 
the acting partners are not accountable to the | 
others, much less. to a ‘number of them,'even _ 2 
the majority or more, for any particular. trans: | a 
action, singly, nor any number ‘of transactions, 
but only for that balance, which after‘a settle- ; 8 
ment of accounts, shall appear, due; and that - a 
the account ought to be rendered in presence 
of all the partners, who must be made defen- ” 3 
dants, if they are unwilling to be plaintifis.. 
We held, in the western district, that a part- 4 a 
ner-has no’ action against another, ‘except to a ; | 
‘make ‘him account until a final-settlement takes : 7 
place, and then ‘for the ep. that appears, 9 
due. Drumgoole vs. Gardner & al 10 Martin, B 
435, and since, that a partner has ‘no: right tobe 9 
paid, until-all claims against the partnership @ 
are discharged. Ward:vs. Brandt & al: Mar. 
tin, 333. In Ozeag ve. Johnson, C: J. Tilghman 
of Pennsylvania, set aside a verdict (which he | q 

























cormtonte OF pouibiaika 


considered correct on the merits) obtained by Saab. District, 

partne against another, on the sole ground “Ggeyqy  _ 
that ‘there was ho proof that the parties had Faun & a . 
_ >, Settled the accounts of the partnership, rand Miusaubow see 
> that. all, either. pattner is entitled. to, is‘his — o 
arevof what, ought to remain after the part 
nership debts:are paid. 1 Binney, 193, 2D. 
& E. 478, Smith vs. Barfon. 

Fé Mdmitting, therefore, that all that is alleged 
i. istrue, the defendants are a¢countable for the 
@. ) their fraud or ill conduct has occasioned 

|] to the: stockholders; but ‘the sum, they thus 











“dj owe is part of the common ‘fund, which is not 
“ tobe divided till the debts of the partiership 


are paid, and a balance struck. 


| It is therefore ordered, adjudged ‘and de. : 
~@ _ creed, that the judgment of the -distriet court 
sl be affirmed with costs. ¥ 


r ; * ., Bivermore and Eustis fi the plaints Waga- 
' & man and Grymesfor the defendants. 
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whitey “alata ‘he: 

Area froth the court of the secon ; 

Martin, ‘J. delivered thie opis ote | 

| tinota pach Court. ' The “plaintiff ce | the ? 

| Uikcugn ke.’ dant obtained'an order for a writ of seizure atid 
| Mira B judee, Sale of a tract of land purchased’ vy 

“acct ’ from the latter; and: fie’ alleged , 
is act dictrtea Properly issued; because the copy of the 4 

9 tithe lad hy, thentic acts of. sale, is not properly attested. 

- Gaimant, ina. Deeatse Tore is cléimed thang really due, Gnd 
the ormer ‘waa the vendee thiay resist payment on the gourd | 
ror Kn injane- OF disturbance, an injunction accordingly ts- | 

_fislved alin Sted, ‘Which’ was afterwards ‘made ee 
prow era whereupon the vendor appealed.’ ae 
‘thatasubse- The. copy is certified’ by «P. Daspit, ; | 
j will requireitto judge.” ti Js urged be ought. to have subscri- ie’. 
. : ee. bed hi olf ae 's = . By 
a imse * parish judge.’ i} a 
7 This is ‘surely no’tommendable défence, it F. 
4 ' gddimits the correctriess of the original and the 

a existence of the elaim. “This court knows offi-, 
a cially the signatures, and consequently, the ” 

q | official capacities of parish judges. “The pa- 

4 ‘’ 4 _ wish judge is the officer, who, as’a notaryskeeps | 

a ” the records of conveyances in the parish, and — 

the document purports to have been executed 


before the judge of the parish. When a pro- — 












sig diiecribed A. Ballerk- we bata Gata. Dist 


is clerk of: the cout from which the wait 

issues, so, an ordinary. notary, not af 

_ gudge had certified the copy of a notarial 

© and subscribed himself A. B., notary pts 

w would | presiime, he was ‘otary « “of the p 

Tish ‘in which he acted, or the notary or pos- 

. Sessor oft the original, 

” The disturbanée complained. of, is made to 

result from the decision ofia suit between ‘other. 

. parties than the-present, i in which the land has 

been adjudged to a claimant adverse to the 

vendor’s right. This does not appear to us 
mh. fe 

_ > \any evidence of a disturbance, being BS inter 

alos acta, 

‘It is however, shewn, that since the grant: of 
_the injunction, to the vendee (the petitioner, ) 
suit has been actually brought agaitet him by 
Boudreau, but the present defendant urgesthat 

this suitthaying been brought since the injune- - 
tion was ordered, cannot justify it. P 
We are of opinion that wherever a party 
who has an injunction shows, that he ought 
not'to pay, and that if the injunction be dis- 
solved, another must be granted at onee, the 
‘ former injunction. ought not to be dissolved. 
But the injunction ought not to nate been 
Von. 11. (*. 8.) 61 
























* - East’n. Distliet. tiade place nk isieahealinitae suit. og 
; Bn oe 1826, bearer: in favor of -—... for the in. 


\ 
Wintes. 


‘ 


a is hetiiee acd adjfidged, and de. q . 
creed, that the judgment of the district court # 
‘be annulled, avoided and reversed, and thafas - 
far as the’sum of eighty dollars, which ap- ; 
pears to have been paid bythe petitioner, it 
SS be made perpetual; and: that it_be continued | 
Bs '. for the balance, until the defendant shall give 
| -- <igecurity’to the satisfaction of the district court -. 
_for the indemnification of the pefitioner, against — % 

the action in which he is. sued. . a 

The costs in this court to be paid by the ap- 
pellee, and in the distries court by the i 3 


ae. - 
. Pee efor the. plaintiff, Morse for the de- 
ride, ys 


